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Foreword 


Dear Readership, 


It is our honor to present Volume III of the UCLA Asian Pre-Law Society’s 
Undergraduate Law Journal (APS ULJ). As we reflect on the effort, planning, and work 
that went into creating the issue before you, one phrase in particular comes to mind: sic 
parvis magna or “greatness from small beginnings”. Although the journal is still 
developing into a fully fledged undergraduate legal publication, we believe that the 
changes made this year—big and small—have further solidified the its identity as a 
unique forum for discussing the legal and political issues that face contemporary AAPI 
communities. This is the first year that the journal has implemented dedicated writer- 
editor pairs whose collaborative work has greatly contributed to building a strong 
roster of articles for Volume III. Also, the depth, length, and structure of all articles 
were greatly expanded to offer more robust opportunities for our readership to learn 
and for our members to develop their legal editing, research, and writing skills. Finally, 
a supportive and welcoming environment for all members of the club was further 
cultivated by implementing biweekly club meetings and weekly meetings with 
members of the executive board. We believe that these changes have been 
instrumental in building a strong precedent for the quality of future volumes and 
continuing the journal’s development into a an outlet for aspiring legal scholars within 
UCLA’s diverse undergraduate community. 


Although no foreword can fully encapsulate the content and quality of this year’s 
articles, we would like to provide a brief overview of the work included in Volume III. 
Each article has been meticulously developed throughout this past spring quarter and 
is a reflection of the dedication, passion, and talent of each writer-editor pair. First, 
Natalie Liu’s [Writer] and Yunese Amatya’s [Editor] article explores recent 
developments within the legal framework for fashion copyright laws and how they can 
allow AAPI fashion designers to protect their culturally-rich designs from the fast- 
fashion companies dominating today’s commercial landscapes. Second, Estefania 
Henao’s [Writer] and Safina Khan’s [Editor] article discusses potential legal solutions to 
the issues of sovereignty and self-governance that have plagued the relationship 
between Native Hawaiians and the United States for decades. Finally, Caroline Hsu’s 
[Writer], Jonathan Giang’s [Editor], and Grant Li’s [Editor] article examines the 
requirements for receiving approval for Violence Against Women Act (VAWA) 
immigrant petitions and proposes several recommendations to better integrate non- 
Western conceptions of romantic love into petition approval processes. These articles. 
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exemplify the journal’s commitment to advocating for more equitable legal practices 
aimed at America’s growing AAPI community and offering fresh perspectives on AAPI 
legal issues for members of the UCLA community and beyond. We hope that you enjoy 
reading each of them as much as we do. Before offering some concluding remarks, we 
would like to thank our wonderful managing editor, Ananya Devanath, for her 
considerable editorial and organizational work on this year’s volume. We would like to 
thank our copy editor, Vy Tran, for her tireless dedication to helping us wrap this year’s 
volume up by helping make sure that our articles were up to rigorous academic 
standards. We would also like to thank Volume IPs co-editor-in-chiefs, Karina Ngo and 
Mai Vu, for their assistance and guidance throughout this year’s publication process. 
Next, we would like to thank the passionate and talented editors and writers for their 
boundless determination and enthusiasm throughout Volume III’s publication process, 
especially considering all of the changes made this year. Finally, we would like to thank 
you for taking the time to explore this year’s volume. 


As Caroline graduates from UCLA, she looks back at both APS and the APS UL] with 
immense gratitude and appreciation. Though the journal is still young compared to 
other established journals nationwide, she is certain that its impact will continue to 
grow and shape undergraduate legal scholarship. Her journey from a two-time writer 
to managing editor and finally to Editor-in-Chief has given her a unique perspective on 
the journal's evolution. Caroline is proud to have contributed to the rigorous review 
processes, collaborative efforts, and commitment to high standards that have made APS 
UL] a platform for diverse voices and innovative legal thought. As she moves forward, 
she is confident that the skills and relationships forged through her work will prove 
invaluable in her future endeavors. 


We are excited to watch the journal’s continued growth and encourage future members 
to uphold our mission of academic excellence and intellectual curiosity. It is our sincere 
hope that the APS ULJ will remain a beacon of undergraduate legal scholarship by 
continuing to provide a unique forum for discussing legal and political issues facing 
contemporary AAPI communities for years to come. 


Caroline Hsu and Nate Catlin 
Co-Editor-In-Chiefs 
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UCLA AAPT UNDERGRADUATE LAW JOURNAL 


PROTECTING ASIAN GIRLHOOD: ENSHRINING SANDY LIANG 
AND OTHER ASIAN AMERICAN DESIGNERS IN AMERICAN 
LAW 


NATALIE LIU? 
Edited by Yunese Amatya? 


ABSTRACT 

This paper will aim to provide a comprehensive solution to the design theft of Asian 
American fashion pieces by examining how recent developments in fashion litigation 
law have provided the necessary legal impetus to allow Asian American fashion 
designers to copyright their work. Asian American fashion pieces are not only articles 
of clothing, but also describe the designer’s origin and life experiences as an Asian 
American in art. “Dupes” or cheap copies of their work made by large fast fashion 
companies profit off the theft of Asian American stories in an industry already marked 
by incredibly underrepresentation of Asian Americans. By protecting Asian designers 
through changes in copyright law, we can preserve parts of their heritage according to 
their art and prevent third-party fast fashion companies from recreating their designs 
with outsourced labor that is riddled with human rights violations. Unfortunately, the 
majority of fashion litigation remains in the realm of trademark law, which tends to 
focus on commercialized brand image. I will argue that copyright law tends to be more 
applicable to fashion litigation as a form of artwork and creativity because Asian 
American designers often express their intention through their projects. I will then 
argue that reframing legal guidelines according to decisions, such as Star Athletica v. 
Varsity Brands, will ensure Asian American designers are properly protected by a more 
defined expectation of separability in clothing and have increased access to 
copyrighting their work. By attenuating the legal frameworks governing the fashion 
industry to the ever-shifting realm of artwork produced by it, we can protect Asian 
American designers and the cultural experiences that they have enshrined in their 
works. Furthermore, we can prevent big companies from oppressing underrepresented 
voices in fashion and profiting off of their underrepresentation. 


1 Natalie Liu is a Mathematics and Economics major at UCLA planning on graduating in 2026. 
2 Yunese Amatya is a first year Business Economics and Public Affairs major at the University of California, Los 
Angeles. 
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IA. FASHION AND ITS BIG BAD WOLVES 


Asian American designers have been in high couture for centuries.' Vera Wang, Jason Wu, and 
Sandy Liang are only a few examples of incredible Asian designers whose pieces are frequently 
featured in NYFW and Vogue, showing their impact and innovation. For instance, Vera Wang’s 
fashion empire displays the success of Asian designers and has allowed her to create a net worth 
of 270 million USD in 2020.* However, there is one basic economic principle that always holds 
true: success draws copycats. 

The pipeline from couture fashion to mass production and exploitation of workers in the 
fast fashion industry increased dramatically within the last decade with consumers clamoring for 
cheaper options for their favorite designer brands.’ Clothing sales, according to the Euromonitor 
International Apparel and Footwear report, have doubled while garment lifetimes have been 


halved.* This shows a movement towards lower-quality clothing that’s thrown out faster as micro 


' Fashion United (no date) Global Fashion Industry Statistics, FashionUnited. Available at: 
https://fashionunited.com/global-fashion-industry-statistics (Accessed: 10 June 2024). 

Forbes (2021) Vera Wang, Forbes Media LLC. Available at: https://www.forbes.com/profile/vera- 
wang/?sh=9c1aa7172e2c (Accessed: 10 June 2024) 

3 La Force, T. (2020) The Asian-american fashion designers who shaped the industry, The New York Times. 
Available at: https://www.nytimes.com/interactive/2020/04/13/t-magazine/asian-american-fashion-designers.html 
(Accessed: 10 June 2024) 

4 Sault, S. (2016) Home, USFIA - United States Fashion Industry Association. Available at: 
https://www.usfashionindustry.com/news/member-news/euromonitor-provides-early-access-to-2016-apparel- 
footwear-data (Accessed: 10 June 2024). 
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trends fade in and out. Unfortunately, this pipeline often means that a design plastered all over 
Milan Fashion Week will soon be sold at a variety of stores—such as Shein or Alibaba—for a 
fraction of the price. These companies often take designs down to the thread and replicate them 
by outsourcing labor to other countries with less strict labor laws, allowing them to produce these 
clothing items at a fraction of their cost and sell them for a markup. The movement towards 
cheap, low-quality clothing produced in factories with numerous human rights violations has 
also caused an increase in contempt for the couture industry. 

Take Anna Sui. Sui is known for her bold, contemporary designs with bright colors and 
distinctive silhouettes. Her creations come from a variety of influences ranging from her 2007 
autumn collection, which opines on Asian culture through a Western lens, to her 2014 autumn 
collection focused on Anna May Wong, a Chinese American film star whose fashion made her a 
breakout star in Hollywood despite rampant xenophobia and yellowface.’* A good amount of her 
collections are all in some shape or form inspired by her experience as an Asian American.’ Her 
bright patterns are so intricate that any attempt to replicate her designs can easily be identified.'° 
In 2008, however, Anna Sui was forced to defend her brand against Forever 21 in Anna Sui v. 


Forever 21.!! Just by looking at Anna Sui’s 2007 NYFW Ready-to-Wear pieces and comparing 


5 Pruitt-Young, S. (2021) Why indie brands are at war with Shein and other fast-fashion companies, NPR. 
Available at:https://www.npr.org/202 1/07/20/101838 1462/why-indie-brands-are-at-war-with-shein-and-other-fast- 
fashion-companies (Accessed: 10 June 2024) 

€ Ross, E. (2021) Fast fashion getting faster: A look at the unethical labor practices sustaining a growing industry, 
International Law and Policy Brief. Available at: https://studentbriefs.law.gwu.edu/ilpb/202 1/10/28/fast-fashion- 
getting-faster-a-look-at-the-unethical-labor-practices-sustaining-a-growing-industry/ (Accessed: 10 June 2024). 

7 2013.021.001 Oral History With Anna Sui (2013) Museum of Chinese in America . Available at: 
https://ohms.mocanyc.org/viewer/viewer.php?cachefile=2013 021 001_1678392651.xml (Accessed: 10 June 
2024). 

8 Blanks, T. (2014) Anna Sui fall 2014 ready-to-wear collection, Vogue. Available at: 
https://www.vogue.com/fashion-shows/fall-20 14-ready-to-wear/anna-sui (Accessed: 10 June 2024). 

° 2013.021.001 Oral History With Anna Sui (2013) Museum of Chinese in America . Available at: 
https://ohms.mocanyc.org/viewer/viewer.php?cachefile=2013 021 001_1678392651.xml (Accessed: 10 June 
2024). 

10 2013.021.001 Oral History With Anna Sui (2013) Museum of Chinese in America . Available at: 
https://ohms.mocanyc.org/viewer/viewer.php?cachefile=2013 021 001 _1678392651.xml (Accessed: 10 June 
2024). 

11 Anna Sui Corp. v. Forever 21, INC., 07 Civ. 3235 (TPG) (S.D.N.Y. Sep. 24, 2008). Available at: 
https://casetext.com/case/anna-sui-corp-v-forever-2 | 
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them to some of Forever 21’s newest products that season, which were produced before Anna 
Sui’s designs were publicly released, it is clear that Forever 21 took some inspiration from Sui’s 


design. !? 


The zebra print with overlapping wildflowers on the bottom paired with a similar A-line 
hem is such a unique combination that it is fairly reasonable to say that Forever 21 took heavy 
inspiration from Sui. This was not a coincidence. Multiple other items in Sui’s collection were 
similarly copied down to almost the last thread, with the occasional difference in neckline or 
color. She would sue Forever 21, but the latter claimed that Sui did not have the proper 
jurisdiction to sue Forever 21 under jurisdiction law in New York and that it was merely 
inspiration.!? However, the filing document by Sui states that factors, including coordination of 
sixteen other Forever 21 garments that bore striking resemblance to Anna Sui’s designs from the 
same fashion show, meant that the “Defendants’ copying is willful as a matter of law”!* and 


Forever 21’s production of the dresses would in fact alter the business image of Anna Sui. The 


12 “Anna Sui’ (2010) Don Won Change is Forever Unfair , 4 April. Available at: 
https://foreverunfair.wordpress.com/tag/anna-sui/. 

13 Anna Sui Corp. v. Forever 21, Inc., 07 Civ. 3235 (TPG) (S.D.N.Y. Sep. 24, 2008), 
https://casetext.com/case/anna-sui-corp-v-forever-2 1. 

41d, 
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judge ruled in favor of Sui and subsequently filed an injunction against Forever 21.15 While Sui 
was able to successfully defend her art pieces, there is a clear need to deter fast fashion 
companies like Forever 21 from engaging in design theft in the first place and provide protection 
for Asian American artists with less renown than Sui. 

The paper will address unique challenges faced by the intersection of fashion and Asian 
American cultures from the deficit in Asian American experience representation to increased risk 
of theft by big companies. Instead of addressing challenges legislatively, this paper will focus far 
more on a legal reframing of copyright guidelines that hold broader implications for protecting 
Asian American artists from theft. By preventing theft of Asian American designs, we prevent an 
erasure of history faced by the Asian American community. The recent decisions of landmark 


Supreme Court cases make the most apt time to shift the focus of copyright and trademark now. 


This paper will seek to provide a comprehensive solution to fashion’s copyright qualms 


specifically for AAPI creators, whose works often draw from their heritage and experiences in 


America and provide a great baseline for being considered protected by copyright. First, we will 


15 In re Gen. Motors Corp. Sec. Litig., No. 1:07-cv-03235, 2009 WL 4649951 (S.D.N.Y. Dec. 9, 2009), available 
at https://docs.justia.com/cases/federal/district-courts/new-york/nysdce/ 1:2007cv03235/304687/90. 

16 “Anna Sui’ (2010) Don Won Change is Forever Unfair, 4 April. Available at: 
https://foreverunfair.wordpress.com/tag/anna-sui/. 


15 
Vol. 3:1 UCLA Asian Pacific American Undergraduate Law Journal 


discuss a few hotly-debated questions: why should we have intellectual property law at all for 
fashion? Is fashion a problem that we need to be careful about? This part will discuss the broader 
implications for Asian American creators specifically, note the historical underrepresentation of 
designers despite their rising popularity, and explain why protecting fashion for these creators is 
instrumental. Then, there will be a brief legislative background on the current state of fashion 
and intellectual property law and a discussion of how the shift from trademark law to copyright 
law could better protect Asian American fashion designers. After the legislative background, this 
paper will look at several key cases that discuss why fashion designs should be copyrightable 
such as Star Athletica v. Varsity Brands, which exclusively discusses the intersection of 
copyright and trademark. 

The final portion will focus on a brief discussion of the limitations of intellectual property 
law, specifically copyright law. It will also discuss modifications that can be made to the legal 
guidelines for creative ownership, such as changing the notion of what can be copyrighted and 
defining more clearly the policy of fair use in the Copyright Act. In this essay, I will argue that 
Asian American designers need to be legally protected from poachers by adjusting the definition 
of utilitarian items of clothing and separability to offer more comprehensive protections and 
allow for a more complete ownership of fashion designs. By reframing legal guidelines around 
utilitarian items and reframing fashion in intellectual property protections, we address the unique 
issues that Asian American designers face, such as extreme underrepresentation in the arts and 


increased risk of theft. 


II. HISTORICAL CONTEXTS OF AAPI DESIGNERS 


The arts industry has frequently excluded Asian American artists from being a part of American 
popular culture, which has led them to become viewed as “forever foreigners”. Take film, which 
is a similar industry to fashion that exists on the edge of business and arts. Studies have found 


that almost half of all Asian characters in media are expected to be the punchline of a joke and 
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are sexualized far more often than their non-Asian counterparts.'’ In other industries, like 
photographers, Asian artists are dismissed and their concerns are brushed off as invalid, like 
photographer Jingna Zhang, whose work was traced using AI by a Luxembourg artist and 
determined to not be plagiarism by the Luxembourg court system.'*’ New methods of theft in the 
21st century, such as AI and fast fashion, have made it increasingly difficult for Asian American 
designers to express their artwork. When it comes to Asian American artists in fashion, it is 
important to uplift current designers and protect them from the historic discrimination and 
underrepresentation that so many have experienced. 

With Asian American hate crimes skyrocketing during the COVID-19 pandemic, many 
Asian Americans in the arts have been feeling the effects of being a pariah.'!? The Pew Research 
Center published statistics analyzing microaggressions and hate crimes Asian Americans have 
experienced, and found that despite how long Asian Americans have lived in the US, their 
experiences are continuously invalidated and often still told to go back to their country.”° While 
Asian American designers are starting to be recognized for their contributions to the fashion 
industry, there has also been an increase in Asian American designers whose artwork has been 
stolen. Sandy Liang, an Asian designer whose whimsical and pink accessorized clothing struck 


chords with the younger crowd in 2023, often draws inspiration from her Asian heritage growing 


17 Venkatraman, S. (2021) Almost half of all Asian roles serve as a punchline, study finds, NBCNews.com. 
Available at: https://www.nbcnews.com/news/asian-america/almost-half-all-asian-roles-serve-punchline-study - 
finds-n1276103 (Accessed: 10 June 2024). 

'8 De Pacina, M. (2024) Luxembourg court rules in favor of photographer who claimed artist plagiarized her work, 
Yahoo! News. Available at: https://sg.news.yahoo.com/luxembourg-court-rules-favor-photographer- 
172508036.html?guccounter=1 &guce_referrer=aHROCHM6Ly93d3cuZ29vZ2xlILmNvbS8&guce_referrer_sig=AQ 
AAAL MlgwhhDEKLSRJIKAhFt3ML3jaut2jXkdahtsvOfD4VjwuUEH4gSvj_VD-AHcCtru6qf- 
vXhic9_GBhhDstsUJP- 

uGQ_z7p7bnqgaPSHgNRYbSnSuudH_ts 4RBxa6uGTxzxnh4dP6LrP4GXRVgw_zyn4uqCmAbpitOb-qJt0A 
(Accessed: 10 June 2024). 

1? Asian Americans in New York Fashion: Design, Labor, Innovation (2022) The Museum at FIT. Available at: 
https://www.fitnyc.edu/museum/exhibitions/asian-americans-in-new-york-fashion/index.php (Accessed: 10 June 
2024). 

20 Neil G. Ruiz, C.I. and Z.T. (2023) Asian Americans and the ‘forever foreigner’ stereotype, Pew Research Center. 
Available at: https://www.pewresearch.org/2023/1 1/30/asian-americans-and-the-forever-foreigner-stereotype/ 
(Accessed: 10 June 2024). 
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up in New York. Her designs are both an accumulation of her experiences and a reclaiming of 
girlhood. They include bright red bags reminiscent of the produce bags of elderly Chinese going 


to the market and pink bows that comment on the struggle of a second generation immigrant girl 


desperately trying to fit into two standards of beauty. 


Yet, Sandy Liang’s Flower Power scrunchie that retails for 118 USD can also now be 
found in Urban Outfitters across the US as a Flower Petal scrunchie retailing for 12 USD. This 
scrunchie represents Liang’s general theme of girlhood and interconnecting the Asian 
community in New York with an “All-American Girl” aesthetic. Urban Outfitter’s theft of 
Liang’s work, which was relatively unknown to people a few years ago, represents a significant 
importance to protecting rising Asian artists and preventing their oppression from fast fashion 


companies. The weak protections of fashion designs comes down to a failure of the intellectual 


21 Leland, J. and Prochnik, J. (2018) The Red Bags of Chinatown: For good luck and cheap produce, The New York 
Times. Available at: https://www.nytimes.com/2018/07/04/nyregion/the-red-bags-of-chinatown-for-good-luck-and- 
cheap-produce.html (Accessed: 10 June 2024). 
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property law system to properly address the intricacies of fashion both in the judicial and 


legislative realm of copyright law. 


IIA. FASHION AND ITS BIG BAD WOLVES 


When it comes to fashion, most litigation and protection are conducted through trademarks. 
There are numerous marked differences when it comes to what can be protected by trademarks 
and copyrights. Trademarks are associated with businesses and logos, and most often, litigation 
from trademarks comes from a business claiming that its brand and market value have been 
impacted. For example, the Lanham Act states a mark must be used in commerce to be 
considered as trademarkable.”* Copyright, on the other hand, focuses on art pieces and creativity, 
like photographs that can not be used freely.” For example, the short film Steamboat Willie that 
launched Mickey Mouse into the public eye is protected by copyright because it is a work of 


22 15 U.S.C. § 1051, https://www.uspto. gov/sites/default/files/trademarks/law/Trademark_Statutes.pdf (last visited 
Aug. 4, 2024). 
233 17 U.S. Code § 102(a), https://www.copyright.gov/title17/title17.pdf (last visited Aug. 4, 2024). 
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film.” In comparison, Mickey Mouse is a business icon, whose likeness is representative of 
Disney’s corporations as a whole, and thus covered by trademark. 

Fashion is often not considered under copyright due to a concept known as separability. 
Certain items known as ‘useful items’ are not covered by copyright law, as defined by the 
Copyright Act, which states that "...the design of a useful article, as defined in this section, shall 
be considered a pictorial, graphic, or sculptural work only if, and only to the extent that, such 
design incorporates pictorial, graphic, or sculptural features that can be identified separately 
from, and are capable of existing independently of, the utilitarian aspects of the article’”.?> One 
would not be able to copyright a plain t-shirt with no design because there is no pictorial or 
graphic feature that could be identified separately. As a result of this requisite, fashion litigation 
frequently centers around separability and what could be considered a separable feature. A big 
issue revolving around current fashion litigation and its eligibility from copyright has to do with 
a wider discussion on separability and the lack of definition in utility.”° 

Another reason for fashion litigation typically centering around trademarks is because 
fashion pieces do not meet key requirements under the Copyright Act of 1976. If fashion 
designers wanted to file protection for their design, they would have to consider that copyright is 
only eligible if the art can be expressed in a physical medium.”’ This act declares that to file a 
copyright, you must prove some degree of originality and fixation, with “original works of 
authorship fixed in any tangible medium of expression, now known or later developed, from 
which they can be perceived, reproduced, or otherwise communicated, either directly or with the 


aid of a machine or device.”?8 This means that there is some degree of creativity that must be 


4 Center for the Study of the Public Domain, Duke Univ. Sch. of Law, "Mickey Mouse Timeline," 
https://web.law.duke.edu/cspd/mickey/#:~:text=This”o20brings%20us%20to%20Mickey,with%20a%20variety%20 
of%20products (last visited Aug. 4, 2024). 

25 Copyright Act of 1976, 17 U.S.C. §§ 101 (2012)*. 

26 Copyright Alliance, "Is Fashion Protected by Copyright Law?," https://copyrightalliance.org/is-fashion-protected- 
by-copyright- 
law/#:~:text=The%20Copyright%20Act%20also%20does,the%20Copyright%200ffice%20generally%20refused 
(last visited Aug. 4, 2024). 

27 Copyright Act of 1976, 17 U.S.C. §§ 101 (2012)*. 

28 Copyright Act of 1976, 17 U.S.C. §§ 102(a) (2012)*. 
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demonstrated, and the design must be able to be expressed in a ‘tangible medium.”?? This also 
means that some aspects of fashion, like certain utilitarian items, are not eligible for copyright. 
No company is able to copyright the concept of a “t-shirt” or a “dress,” because those are 
utilitarian concepts separate from design. 

The Copyright Act of 1976 also provided the idea of “fair use,” a doctrine that allows for 
limited use of copyrighted material, and a general guideline for determining what crosses the 
boundary of fair use.*° Section 107 of the Act states that for something to be considered fair use, 
the courts should use factors including but not limited to: the purpose of the work, the nature of 
the work, the portion of the original work in the derivative work, and the market effect by 
publishing the derivative work.*! Fair use is often the leeway that big companies will capitalize 
on to make “derivative works,” and to protect artists efficiently and effectively, it is instrumental 
to understand the intricacies of fair use. 

There are many protections afforded to other arts that do not extend to fashion because of 
the lack of copyright and the subsequently severe discrepancy in fashion protections. As a result 
of this decreased protection and framing of fashion as a commercial brand, Asian American 
designers who express their stories through clothing lack the protections necessary to preserve 
their creative ownership over them. Given this arrangement of legislation, the dismissal of AAPI 
voices in the arts is concerning and a problem needed to be addressed to uplift a marginalized 
community. Along with the current vague legislation that leaves fashion vulnerable, the legal 
framework surrounding fashion litigation also exacerbates underrepresentation of Asian voices in 


fashion. 


Il. LEGAL PRECEDENTS ESTABLISHING A GUIDELINE FOR FASHION 


29 Id. 
30 Copyright Act of 1976, 17 U.S.C. §§ 107 (2023)*. 
31 Jd. 
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In order to properly discuss the argument over what fashion falls under copyright law, it is 
instrumental to first take a look at key cases concerning fashion’s position in intellectual property 
law, such as Kieselstein-Cord v. Accessories by Pearl, Inc. (1993) and Star Athletica V. Varsity 
Brands (2017). Star Athletica v. Varsity is especially pertinent to this discussion because it is a 
key Supreme Court case concerning intellectual property law boundaries. These cases make up 
the majority of the legal framework surrounding the question of why fashion is not considered 
under copyright law, according to the definition of what a “utilitarian” or non-copyrightable 
object that they provide. Other cases like L.A. Printex v. Aeropostale will serve to further define 


fair use and other doctrines used in infringement. 


HIA. KIESELSTEIN-CORD V. ACCESSORIES BY PEARL 


Kieselstein-Cord v. Accessories by Pearl, Inc. has been aptly described by Judge Oakes as being 
on “a razor's edge of copyright law” and has played a key role in determining utilitarian items 
and fashion’s intersection.?? In this case, Accessories by Pearl would produce exact copies of the 
belt buckle made by Kieselstein-Cord called the Vaquero Buckle and the Winchester Buckle, 
whose copyrights were filed beforehand. The Southern District of New York ruled in 
Accessories by Pearl’s favor, but its decision was overturned by the U.S. Court of Appeals 
Second District.’ Kieselstein-Cord v. Accessories by Pearl, Inc. would present a significant 
argument on what could be defined as a utilitarian item by applying something called the 
“separability” test. 

The plaintiff argued that Barry Kieselstein-Cord would make these by hand, sculpting 
them using a gold and silver mold. Kieselstein-Cord would find commercial success with this 
design and his buckles would eventually become part of the MOMA’s permanent collection on 


fashion, which clearly indicated that they were art pieces. 


32 Kieselstein-Cord v. Accessories by Pearl, Inc., 632 F.2d 989 (2d Cir. 1980), https://casetext.com/case/kieselstein- 
cord-v-accessories-by-pearl-inc. 
33 Id. 
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Vaquero Buckle 


© 1976 Kieselstein-Cord. Reprinted by permission, 34 


Accessories by Pearl would produce the exact same belt buckles with a cheaper material, 
marketing them as ‘Barry K. Cord Fake’ and mass producing them. Once Kieselstein-Cord sued 
them for copyright infringement, Accessories by Pearl would argue that Kieselstein-Cord’s 
original work constituted a false copyright because the belt buckle was actually utilitarian and 
could not be copyrighted.*> 

The court ruled in favor of Kieselstein-Cord because Accessories by Pearl had failed to 
prove that Kieselstein-Cord’s design did not satisfy the separability clause. It further argued that 
the “1976 copyright statute does not provide for the copyrighting of useful articles except to the 
extent that their designs incorporate artistic features that can be identified separately from the 
functional elements of the articles’”.°° Although the functional buckles could not be removed 


from the artistic features of the belt, the court’s ruling showed that physical separation was not 


34 Id. 

35 Kieselstein-Cord v. Accessories by Pearl, Inc., 489 F. Supp. 732, https://casetext.com/case/kieselstein-cord-v- 
accessories-by-pearl-inc. 

36 Td. At3 
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necessary to acknowledge these artistic features and that the buckles could not simply be 
considered as utilitarian items. In its own words, “We see in appellant's belt buckles 
conceptually separable sculptural elements, as apparently have the buckles' wearers who have 
used them as ornamentation for parts of the body other than the waist.”’” Despite the buckle still 
being of functional use to the wearer, its unique artistic features were able to be copyrighted 
separately from its utilitarian function and Accessories by Pearl were ordered to destroy their 
work. Although not officially defined as the separability test, Kieselstein-Cord provides a 
concise definition of separability of design versus function, which is later used to analyze the 


definition of a useful clothing design. 


HIB. STAR ATHLETICA V. VARSITY BRANDS 


In 2017, Varsity Brands LLC alleged that its competitors Star Athletica’s brands infringed upon 
their copyright for a few of their cheerleading designs.** In response, Star Athletica would allege 
that Varsity Brands original copyright was invalid and did not pass the Copyright Office’s 
standards for copyrightability.*? Following Kieselstein-Cora’s definition of separability and 
useful objects, Star Athletica sought to prove that Varsity’s designs were not separable from the 
utility of the uniform and thus could not be copyrighted.*° Although Kieselstein-Cord would 
analyze whether or not design of a utilitarian item could be copyrighted, Star Athletica would 
focus more on the separability of the fashion design itself and the originality of the article of 
clothing. Star Athletica argued that said copyrightable features “can be identified separately 


from, and are capable of existing independently of, the utilitarian aspects of the article” (17 U. S. 


37 Kieselstein-Cord v. Accessories by Pearl, Inc., 632 F.2d 989, 993 (2d Cir. 1980), 
https://casetext.com/case/kieselstein-cord-v-accessories-by-pearl-inc. 

38 Star Athletica, L.L.C. v. Varsity Brands, Inc., 131 Harv. L. Rev. 1157 (2018), 
https://harvardlawreview.org/print/vol-13 1/star-athletica-l-l-c-v-varsity-brands-inc/. 
3° Id. 

40 Td. 
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C. §101).*! Star Athletica essentially claimed that the designs of stripes and color blocks on 
cheerleading outfits could not be separated from the actual useful dress part of the item and thus 
were not copyrightable. Along with the Court dissent, they would note that the chevron stripes 
and color blocks, such as those featured in Design 299A, were too simple for Varsity to show 
originality in their design and could not be distinguished apart from the utility of the 


cheerleading outfit.*” 


Design 299A Design 299B Design 074 Design 078 Design 0815 


43 


4. Star Athletica, L.L.C. v. Varsity Brands, Inc., 580 U.S. 1002 (2017), 

https://www.supremecourt.gov/opinions/1 6pdf/15-866_0971.pdf. 

2 Star Athletica, L. L. C. v. Varsity Brands, Inc., 137 S. Ct. 1002, 197 L. Ed. 2d 354 (2017) (Breyer, S., 
dissenting), https://casetext.com/case/athletica-v-varsity-brands-inc 

483 Cowan, DeBaets, Abrahams & Sheppard LLP, Athletica v. Varsity Brands, https://cdas.com/athletica-v-varsity- 
brands/ (last visited Aug. 4, 2024). 


25 
Vol. 3:1 UCLA Asian Pacific American Undergraduate Law Journal 


Varsity’s Copyright Registrations Star's Accused Catalogue Designs 


G 
i 


44 


The Supreme Court would use a two-step reasoning test to determine whether or not 
Varsity had passed the bar for copyright. This two-part opinion consisted first of an analysis of 
separability and then second of whether or not the designs were separable.*5 Further explaining 
separability, the syllabus states that “A separable design feature must be ‘capable of existing 
independently’ of the useful article as a separate artistic work that is not itself the useful article,” 
as defined by the Copyright Act.*° First, to analyze whether or not separability should even be 
applied in this case, respondents Star Athletica would argue that the surface decorations in this 
case are “two-dimensional graphic designs that appear on useful articles, but are not themselves 
designs of useful articles.”*’ It further argued that Varsity’s cheerleading outfit must still be a 
freestanding design from the utilitarian dress to be copyrightable. However, the Supreme Court 


pushed back on Star Athletica’s argument by claiming cheerleading cloth designs could be 


44 U.S. Supreme Court Says That Lines of Code Can Be Copyrighted, JD Supra (Feb. 19, 2021), 
https://www.jdsupra.com/legalnews/u-s-supreme-court-says-that-lines-795 14/. 

45 Star Athletica, L.L.C. v. Varsity Brands, Inc., 580 U.S. 1002 (2017), 
https://www.supremecourt.gov/opinions/1 6pdf/15-866_0971.pdf. 

46 Star Athletica, L.L.C. v. Varsity Brands, Inc., 580 U.S. 1002, Syl. (2017), 
https://www.supremecourt.gov/opinions/1 6pdf/15-866_0971.pdf. 

4 Star Athletica, L.L.C. v. Varsity Brands, Inc., 580 U.S. 1002 (2017), 
https://www.supremecourt.gov/opinions/1 6pdf/15-866_0971.pdf. 
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considered as artistic features of an utilitarian outfit and are eligible for copyright if they pass the 
separability analysis, since utilitarian items designs were in fact eligible for copyright as noted 
by the Copyright Act of 1976.48 The Court pointed to sections 101 and 113(a) of the Copyright 
Act of 1976 and argued that “§113(a) protects a work of authorship first fixed in some tangible 
medium other than a useful article and subsequently applied to a useful article, §101 protects art 


first fixed in the medium of a useful article,””? 


which further extends copyright to sculptural 
works of art and other items normally protected by the Copyright Act.*? 

The next part of the opinion would focus back again on the originality of Varsity’s 
design. By looking at Varsity’s design of stripes and fairly simple geometric designs, there could 
be an argument either way on the originality of the piece and whether or not it was “sufficiently 
creative” enough. Star Athletica argued that it would be clear that Varsity had not been 
sufficiently creative based on the steps that Varsity had gone through to design their outfits and 
its designs would not pass the sufficient steps for the originality requisite outline in Section 101 
of the Copyright Act because the orientation of the stripes were not sufficiently original.>! In his 
dissent, Justice Kennedy agreed by stating, “submitting plainly unoriginal chevrons and stripes 
as cut and arranged on a useful article” could not be considered creative. However, the Court 
would reject this argument by claiming that the originality and creativity test has to do instead 
with the final product, and “how the article and feature are perceived, not how or why they were 
designed.” 


The Supreme Court ruled in favor of Varsity in this case, claiming that Varsity’s 


cheerleading outfits had sufficiently passed the bar for copyright and would order Star to destroy 


48 Star Athletica, L. L. C. v. Varsity Brands, Inc., 347 S. Ct. 483 (2017) , https://casetext.com/case/athletica-v- 
varsity-brands-inc 

2 Copyright Act of 1976, 17 U.S.C. §§ 101, 113(a) (2023)* 

5 Star Athletica, L.L.C. v. Varsity Brands, Inc., 580 U.S. 1002 (2017), 
https://www.supremecourt.gov/opinions/1 6pdf/15-866_0971.pdf. 

5! Star Athletica, L. L. C. v. Varsity Brands, Inc., 137 S. Ct. 1002, 197 L. Ed. 2d 354 (2017) (Breyer, S., 
dissenting), https://casetext.com/case/athletica-v-varsity-brands-inc 

52 Id 


5 Star Athletica, L.L.C. v. Varsity Brands, Inc., 580 U.S. 1002 (2017), 
https://www.supremecourt.gov/opinions/1 6pdf/15-866_0971.pdf. 
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the infringing articles of clothing.** Star Athletica would establish a break in legal precedent due 
to its clarification of the fine line drawn between utilitarian items of clothing and artistic designs 
of useful items, which has now provided the necessary framework to consider fashionable 


articles of clothing as copyrightable. 


HIC. STAR ATHLETICA V. VARSITY BRANDS 


LA Printex was a copyright case that further concerned 2D designs under copyright law, but 
would instead focus more on whether or not Aeropostale had in fact infringed on L.A. Printex’s 
design." LA Printex shows off the development of copyright law and what could be considered 
“copying” as well as showing a few of the flaws that still develop from copyright law. 

When considering whether or not Aeropostale had infringed on L.A. Printex’s textile design, 
the United States Court of Appeals for the Ninth Circuit would primarily focus on whether or not 
the two works were substantially similar in its design. They applied a two-part test, an “extrinsic 
test” to analyze the articulable similarities and an “intrinsic test” to analyze whether or not the 
feel of the work was similar, as previously defined by a common cited case for copyright law and 
of substantial similarity.°° The extrinsic test would demonstrate that there are articulable 
similarities: the placement of the flowers, the repeating pattern of three leaf branches, and 
selection of coordinating placements were all things that were protectable by copyright law. 
Regarding the intrinsic test, the court concluded that this would mean that a rational observer 
would consider the two works substantially similar.°’ L.A. Printex is instrumental in 
understanding the standards of fair use and how it presents a wider issue for AAPI designers 


through its subjective aspects. 


54 Id. 

5 O'Bannon v. NCAA, 802 F.3d 1049 (9th Cir. 2015), 

https://cdn.ca9.uscourts.gov/datastore/opinions/20 12/04/09/10-56187.pdf. 

56 L.A. Printex Indus., Inc. v. Aeropostale, Inc., 676 F.3d 841, 2012 Copr. L. Dec. P. 30236, 102 U.S.P.Q.2d 1382, 
12 Cal. Daily Op. Serv. 3855 (9th Cir. 2012) 

5 Id. 
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IV. WHY SHOULD WE MAKE THE CHANGE FROM TRADEMARK TO COPYRIGHT LAW? 


IVA. AN ANALYSIS OF MAJOR ASIAN DESIGNERS AND THEIR INSPIRATIONS 


Although we have discussed at length the legal framework of fashion copyright, it is key to 
understand the fundamentals of why Asian designers should have the opportunity to copyright 
their work. Why should fashion be considered artwork? In particular, why does Asian American 
fashion require a detailed eye of copyright law instead of trademark law? 

By looking at Asian American fashion pieces, it is clear that fashion by Asian American 
designers can be viewed as part of their experience, much like any other piece of authorship, and 
passes the creativity requisite for copyright because of the unique experiences told by Asian 
American designers. For designers such as Sandy Liang, even something as innocuous as a red 
floral bag has a deeper context to Asian elderly in New York. Although the mention of 
“creativity” and “originality” in the Copyright Act is never explicitly defined, there are previous 
court precedents that provide guidelines for their usage. The previously discussed LA Printex v. 
Aeropostale leaves creativity and originality up to a sense of “feeling,” in its intrinsic test and 
other court cases have defined originality to be a fairly low bar to pass by saying that “... the 
requisite level of creativity is extremely low; even a slight amount will suffice. The vast majority 
of works make the grade quite easily, as they possess some creative spark, 'no matter how crude, 
humble or obvious' it might be.”>® 

Based on the “low requisite to pass” the creativity requirement, it is clear that these 
artworks can be considered as independently created and more than sufficient to qualify as 
original creative works because of Asian American designer’s experiences and how they shaped 
their designs. For example, founder of enterprising fashion house Comme des Garcons Rei 


Kawakubo created new pieces centered around Japanese modernism that heavily contrasted with 


58 Feist Publications, Inc. v. Rural Telephone Service Co., Inc. 
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the more bold Western silhouettes at the time, which shows how her experience growing up in a 
more fashion conservative country informed her original designs. These designs consist of 
asymmetrical hems and ragged pieces of clothing, both designs with a degree of separability 
despite their subtlety. Her 2017 collection at the Met defined intercultural norms and were 
placed opposite another theme, “The pieces will be arranged by contrasting themes (East/West, 
male/female, past/present), which touch upon Kawakubo’s fascination with “in-betweenness.”© 
They forge a line between two cultures, describe Kawakubo’s experience being pulled between 
two clashing cultures, and convey her struggle to understand her place in a hostile market for 
Asian designers. 

By providing CDG with the ability to properly protect her works of clothing, we can 
protect Kawakubo’s experiences in post-war Japan and properly preserve Asian 
history. Kawakubo’s works are an indication of Asian American designer’s experiences as 
outcasts in American fashion history, despite taking up a significant amount of market share.°! 
By providing Asian American designers with the tools to properly protect their history and their 
creative niche in a hostile environment, we can protect Asian American designers from 
experiencing the rampant discrimination in the fashion industry and from predatory fast fashion 
companies. Compare Kawakubo’s design process to big-box fast fashion companies, such as 
Target, whose sourcing process comes from buying art from smaller companies. There are 
distinct differences between the creativity and experience imbued in the fashion pieces created 
by the two of them. The point being made here is that fashion is artwork, plain and simple. It’s 


an expression of Asian American designer’s experiences and should be considered as such. 


IVB. POSITIVES OF COPYRIGHT OVER TRADEMARK 


®© Haverford College, Rei Kawakubo, The Modern Runway: High Fashion and Japanese Modernism, https://ds- 
omeka.haverford.edu/japanesemodernism/exhibits/show/the-modern-runway-high-fashion/rei-kawakubo (last 
visited Aug. 4, 2024). 

6° Vogue, Met Gala 2017 Theme: Rei Kawakubo/Comme des Garcons, Vogue (Mar. 17, 2017), 
https://www.vogue.com/article/met-gala-2017-theme-rei-kawakubo-comme-des-garcons. 

6! Shannon Adducci, The 11 Different Brands of Comme des Garcons, Racked (Apr. 26, 2017), 
https://www.racked.com/2017/4/26/15434296/comme-des-garcons-brands. 
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When it comes to the discussion of the positives of copyright law versus the positives of 
trademark law, a key consideration is how copyright law would provide a more secure means of 
ownership for fashion designers. Photos and other artworks are considered art forms and are 
eligible for copyright, such as Mickey Mouse’s film Steamboat Willie, because the ownership 
has gone to the creator of the work. The same principle should apply to the ownership of fashion: 
the designer is in fact the one who should own the fashion design. In comparison, a trademark 
applies to the idea of business. Trademarks signify owning a brand—owning its distinct 
corporations, its logo, and other branding characteristics. They are more closely associated with 
the exclusive right to profit off of that business rather than the creation of designs under the 
brand. 

Copyright itself offers more comprehensive protections for artists by more accurately 
encapsulating the idea of ownership for copyright and offering a more applicable set of 
protections. Protection for a copyright starts from the date of creation, regardless of whether or 
not the application for the copyright had been officially submitted.© It also provides protection 
with international treaties and gives the creator the exclusive right to reproduce the copyrighted 
items, which is an important right for fashion designers. At the end of the day, fashion remains 
less of a business venture and far more of a way for artists to express themselves. Copyright 
infringement law is far more adequate to address the precarious situation of fashion. In 
comparison, trademarks are often analyzed as purely a business market and are not a 
comprehensive look at all the intricacies that come with copyright. Copyright protection 
analysis that includes protection from the day of creation, international protection, and a more 
accurate idea of creative ownership is instrumental to addressing underrepresentation of AAPI 


designers and preventing the theft of their designs. 


&2 U.S. Copyright Office, A Brief Introduction and Guide to Copyright, https://www.copyright.gov/reports/guide-to- 
copyright.pdf (last visited Aug. 4, 2024). 
8 Td. 


64 USPTO, What is a trademark?, https://www.uspto.gov/trademarks/basics/what-trademark (last visited Aug. 4, 
2024). 
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V. RECOMMENDATIONS FOR BETTER PROTECTING ASIAN AMERICAN ARTISTS 


VA. ALTERATION IN THE LEGAL GUIDELINES PROTECTING FASHION TO 
COPYRIGHT LAW 


A key component of bettering protections for Asian American fashion designs would be in an 
alteration of the legal guidelines for fashion underneath copyright law. Star Athletica v. Varsity 
Brand’s opinion can be referenced heavily in the subsequent legal decisions in courts as 
guidelines for non-utilitarian items. This would qualify most runway designs as being artistic 
features separable separated from the utility of the clothing and as original enough to fulfill the 
creativity requisites for copyright. 

Ginsberg argued in her concurring opinion that the separability test is merely superfluous 
in this case since “the designs at issue are not designs of useful articles. Instead, the designs are 
themselves copyrightable pictorial or graphic works reproduced on useful articles.” Varsity 
Brands did not argue that their articles of cheerleading clothing could be copyrighted, but rather, 
it was the “separate” design on the article of clothing that could be copyrighted. Even if one 
could not separate the article of clothing from the design, it would still be recognizable as a 
cheerleading outfit and a “useful design,” which can still be copyrighted under the Copyright 
Act.® At the end of the day, one of the main reasons cited as why fashion is not considered 
under copyright law comes from the separability requirement and the argument over whether or 
not a clothing is considered utilitarian. As Ginseberg noted, just because you cannot physically 
separate a design from the article of clothing does not necessarily make the item of clothing a 


“useful item,” and the design can still be considered unique enough to be copyrighted. 


65 Mazer v. Stein, 347 U.S. 201 (1954) 
& Star Athletica, L.L.C. v. Varsity Brands, Inc., 580 U.S. 1002 (2017), 
https://www.supremecourt.gov/opinions/1 6pdf/15-866_0971.pdf. 
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As the opinion of the Court noted, fashion does not need to analyze intent or the method 
of creation. Instead, focusing on how Varsity Brand’s clothing is perceived by consumers would 
be key to understanding whether or not Varsity’s clothing had been infringed upon. If 
separability and the perception of an article of clothing are key considerations for whether the 
clothing piece can be considered copyrightable, most high couture pieces fulfill both 
requirements and, therefore, ought to be considered within the scope of copyright law instead of 
trademark law. This is especially true in high couture, an industry where designers are pressured 
to put out show after show that differs in uniqueness and creativity. 

Looking back at Anna Sui v. Forever 21, the same legal principles that guided Varsity 
and Kieselstein-Cord can properly be applied to Sui’s experiences. By allowing Anna Sui to 
copyright her work and allowing more extensive copyright protections for her pieces, there 
would be a clear shift to preventing this case from being seen as a case of business competition 
and instead shift this case to focus on the artwork being displayed. Anna Sui’s designs from her 


2007 NYFW collection, specifically a series of Zebra print and red rose dresses, are in fact 


designs of useful articles of clothing. 
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If we applied the same reasoning used in Star Athletica, the separability requisite is 
satisfied by her designs. The 2D design on the dress is copyrightable and recognizable outside of 
its design as a dress due to a unique combination of motifs and its boutonniere. Furthermore, the 
placement of the stripes, the accessories, and the boutonniere creates a clear distinction between 
the function of the dress versus the design of the dress since it is clearly recognizable even if 
separated from the item. If Varsity Brands could copyright their cheerleading outfit based on the 
combination of its separability and validity as an artistic design of an useful item, Anna Sui’s 
2007 Rose dress should also be copyrighted as a design of a useful item because the perception 
of the design beyond the dress's utility would still be recognizable. Instead of focusing on 
jurisdiction and other registration and logistic errors in the legal system, there would have been a 
way for Anna Sui to protect her works more effectively and deter big-box companies from 
stealing her designs in the future. Under this legal framework, other AAPI designers will be able 


to protect their work and theft of articles of clothing will become less common. 


VB. THE SHORTFALLS OF COPYRIGHT LAW AND IMPROVEMENTS 


The recommendations laid out in this article are merely guidelines to slightly improve the 
positioning of fashion in intellectual property law and should not be considered a complete 
solution. There are many issues with copyright law, but the general point of this article is to 
deeply emphasize how the movement from trademark to copyright law encapsulates the 
ownership of fashion more accurately, especially from AAPI designers, whose work is often 
inspired by their lived experiences and is at an increased risk of being stolen due by fast fashion 
companies. This risk of theft is already exacerbated by the underrepresentation of AAPI 
designers in the fashion community and makes them especially vulnerable to theft because many 
consumers are not familiar with their niche and the unique artistic features of their designs. 
However, there are also many issues with the current legal guidelines for copyright law 
that should be addressed in order to continue facilitating the preservation of creative ownership. 
Copyright law and intellectual property law remain convoluted and often subjective as 
demonstrated by L.A Printex v. Aeropostale. In Aeropostale, the main test for showing 


infringement of a trademark relies on the intrinsic and extrinsic differences in fabric designs and 
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patterns. This test requires a “rational juror” perception of the fashion designs, which opens 
perception of the designs to both untrained and a variety of eyes who may all disagree on what 
they consider infringement. L.A. Printex v. Aeropostale attributes similarity to pattern analysis, 
objective similarities, and reasonable juror theories. However, it is important to note that a 
“rational” person’s thoughts are heavily subjective at times and do not present an objective 
standard for the application of fair use principles. L.A. Printex’s past appellate history also lends 
to this idea because of its convoluted history of reverses and remands by the United States 
District Court for the Central District of California and the United States Court of Appeals, Ninth 
Circuit. These multiple reversals and remands cast doubt on the value of the extrinsic and 
intrinsic test. 

If a “rational person” found the two designs significantly similar, why would the previous 
appellate history reason that substantial similarity had not been proven? A key weakness of the 
intrinsic and extrinsic test comes from its vague usage of “feeling” and “rationality” to provide 
justification for cases. Thus, it can be argued that the two-part judicial test applied in LA 
Aeropostale is general and not an apply-all solution to the qualm of Asian American designers in 
the US. The intrinsic test is not a fix-all solution and could in fact create more issues for Asian 
American designers due to bias across jury pools or lack of knowledge about how their designs 
are unique. By first changing the definition of trademark to copyright for fashion, Asian 
American designers will at least be able to deter design theft and retain some creative ownership 


despite the faults of current copyright litigations. 


VI. CONCLUSION 


Sandy Liang’s red, baggy crescent bag is a design of a useful item. If we were able to copyright a 
bag that represents good luck amongst Asian grandparents in New York and whose appearance 
represents “symbols of continuity and identity in a city where ethnic enclaves are everywhere 


threatened by gentrification,” we could protect it from the dilution of meaning by big brands and 
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preserve the idea of creative ownership for the Asian communities all across America.°’ We 
ought to preserve an underrepresented culture whose artists express their experiences through a 
unique and culturally-charged medium. To prevent their negative experiences in other artistic 
mediums, we need to make sure that Asian voices in fashion are not drowned out and we have a 
duty to protect their rights to ownership. 

In order to provide the unique benefits of copyright law to fashion, there must be a 
reframing of judicial reasoning. In following the precedent of Star Athletica v. Varsity Brands, 
there needs to be a common agreement that fashion should be considered copyrightable as it 
fulfills all the needs for a separable, non-utilitarian item. It is only by properly adjusting the 
definition of fashion that its intricacies be properly noted by court systems and create beneficial 
impacts on the Asian American community. In an industry rife with discrimination and one that 
has historically dismissed Asian American designers, it is crucial that we utilize fashion 
copyright to preserve the valuable experiences of designers, such as Sandy Liang, and ensure that 


the growth of Asian American designers is not hindered by thieves. 


67 Corey Kilgannon, The Red Bags of Chinatown: For Good Luck and Cheap Produce, N.Y. Times (July 4, 2018), 
https://www.nytimes.com/2018/07/04/nyregion/the-red-bags-of-chinatown-for-good-luck-and-cheap-produce.html. 


UCLA AAPT UNDERGRADUATE LAW JOURNAL 


CLAIMING IDENTITY, DEMANDING JUSTICE: THE LEGAL 
QUEST FOR NATIVE HAWAIIAN SOVEREIGNTY AND 
RECOGNITION 


ESTEFANIA HENAO! 
Edited by Safina Khan? 


ABSTRACT 

This article delves into the intricate legal and political landscape surrounding Native 
Hawaiian sovereignty by examining historical injustices and contemporary challenges 
within the realm of law and governance. Through an analysis of key court cases such as 
Rice v Cayetano and Hawaiian Kingdom vs Biden, it will explore the ongoing struggle 
for political recognition and self-determination among Indigenous Hawaiians. By 
examining the impact of American missionaries, the overthrow of their government, 
and the violations to the Hawaiian Homes Commission Act, it will also contextualize the 
complex relationship between Hawaii and the United States. This narrative calls 
attention to the urgent need for Native Hawaiian sovereignty and illustrates the 
immense difficulty they have encountered in achieving that self-governance under the 
framework of American law. Finally, this article proposes concrete solutions to rectify 
the historical injustices and legal barriers that have hindered Native Hawaiians from 
attaining sovereignty and recognition. Recommendations include revisiting the 
Hawaiian Kingdom v. Biden in a more suitable judicial authority, reversing Rice v. 
Cayetano with an emphasis on Native Hawaiians as an ancestral unit that should be 
granted self-governance under the Mancari precedent. By providing an analysis of legal 
cases, historical context, and proposed solutions, this article fills a critical gap in the 
literature by breaking down the stigmatized visual of Hawaii to reveal the current 
reality faced by the Native Hawaiians under United States occupation and illegal 
annexation. 
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I. INTRODUCTION 


When envisioning the pristine beaches, vibrant hula dancing, fragrant flower necklaces, and 
lively music of Hawaii, many people perceive it solely as a picturesque vacation destination. 
However, this image stands in stark contrast to records from the Library of Congress, which 
show Indigenous Hawaiians constituted 97% of the island's population in 1893 and that their 
numbers had declined to 16% by 1923.68 According to Julie Au, director of ‘Aina Momona—a 
non-profit that focuses on Hawaiian land restoration—this statistic is a result of “tourism 
because, at that time when we became a state, they really started marketing Hawai’i as this 
paradise vacation destination. So we’re not even in a normal state. We’re America’s vacation 
state.”® The United States has effectively perpetuated an idealized image of Hawaii by 
obscuring the painful reality of forging and upkeeping this ideal throughout history. However, 
this union has disproportionately affected Native Hawaiians as it has caused them to lose 
political recognition over their land and have their cultural legacy diminished. It has also resulted 
in ongoing debates, protests, and legal battles over issues such as land rights, sovereignty, and 


the role of the Hawaiian government in relation to the United States. 


68 Hawaii: Life in a Plantation Society, Library of Congress, (last visited May 29, 2024) 
https://www.loc.gov/classroom-materials/immigration/japanese/hawaii-life-in-a-plantation- 
society/#:~:text=In%201853%2C%20 indigenous%20 Hawaiians%20 
made,of%20Hawaii%27s%20population’s20was%20Japanese. 

© Savannah Rose Dagupion, What Native Hawaiians want you to know before your visit, Lonely Planet (Aug. 5, 
2022), https://www.lonelyplanet.com/news/what-native-hawaiians-want-you-to-know-about-visiting-hawail. 
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In 1820, the first American Missionaries arrived in Hawaii.’? When the Ali’i monarchy 
appointed these missionaries to government roles, they helped establish the Hawaiian sovereign 
kingdom and its constitutional monarchy.’! However, the missionaries would later coalesce to 
form a political entity known as the Missionary Party that aimed to annex Hawaii to the United 
States. It wasn’t until 1959 that Hawaii officially joined the United States as its 50th state, yet the 
history and implications of this formal annexation are profoundly far-reaching. ’? Since the 
overthrow of the Hawaiian Kingdom in 1893, Native Hawaiians have been engaged in efforts to 
reclaim their rights to self-determination, land, and cultural identity. With this in view, a recent 
federal lawsuit has garnered massive attention. In Hawaiian Kingdom v. Biden, the Kingdom of 
Hawaii sued President Joseph Biden, petitioning the U.S. District Court of Hawaii, the State of 
Hawai‘i, and its counties to adhere to international humanitarian law dictated by the Law of 
Occupation.” This law would require the United States to recognize and implement Hawaiian 
Kingdom laws during its occupation of Hawaii. Since the imposition of sovereign law on a site 
of military occupation is considered a war crime under the Geneva Convention, the Hawaiian 
Kingdom sought to stop the enforcement of American local laws in Hawaii. The federal lawsuit 
was initiated on May 20, 2021, and lasted until its dismissal on December 14, 2022.74 

In this article, I will be examining the legal framework surrounding Hawaii as a 
sociopolitical entity. The primary issues discussed in this article revolve around the lack of 
political sovereignty for Native Hawaiians, the historical injustices they have endured, and the 


legal barriers they face in establishing a formal government. I aim to deconstruct the erroneous 


7 Hawaii - History and Heritage, Smithsonian Magazine (Nov. 6, 2007), 
https://www.smithsonianmag.comy/travel/hawaii-history-and-heritage-4 164590/. 

71 Tom Coffman, Nation Within: The History of the American Occupation of Hawai’i, Duke University Press 
(2016), https://doi.org/10.2307/j.ctv1 1smfsq. 

12 Hawaii Statehood, August 21, 1959, Nat. Archives Center for Legislative Archives (last visited Mar. 10, 2023), 
https://www.archives.gov/legislative/features/hawaii#:~:text=On%20August%202 1%2C%201959%20Hawaii%20b 
ecame%20the%2050th%20state. &text=For%20more™%20information%2C%20visit%20the, documents%20related% 
20to%20Hawaii's%20statehood. 

73 Hawaiian Kingdom v. Biden, et al., (D. Haw. 2022), 
https://www.hawaiiankingdom.org/pdf/%SbECF_267%5d_HK Notice_of VD (Filed_2022-12-13).pdf. 

74 Id. 
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view the public has about Hawaii, its history, and culture, and educate the public on the regretful 
reality of the Hawaiian Kingdom, shedding light on the complexities of colonization, cultural 
suppression, and ongoing struggles. To address this, I aspire to fill a gap in the scholarship about 
the islands and present an overshadowed history that has been marred by poached sovereignty. 
Part 1 of this article will focus on providing a foundational understanding of the historical 
background and legislative actions that have shaped the status of the Hawaiian Kingdom. Here, I 
will examine the tense relationship between the United States and Hawaii where Hawaii has little 
authority and where the United States has been resistant to granting any. In the next part, the 
article explores the legal frameworks and precedents that have influenced the relationship 
between Hawaii and the United States, particularly in terms of sovereignty and recognition. This 
part will primarily focus on the two main cases of this article: Rice v. Cayetano and Hawaiian 
Kingdom v. Biden. Next, I will further analyze the cases of the prior part to illustrate the impact 
of federal law and court decisions on Native Hawaiians and their quest for justice. Finally, I will 
emphasize the urgent need for recognition and sovereignty for Native Hawaiians and propose 
recommendations aimed at this goal such as revisiting the case of Hawaiian Kingdom v. Biden in 
a more suitable judicial authority and reversing Rice v. Cayetano with an emphasis on Native 
Hawaiians as an ancestral unit that should be granted self-governance under the Mancari 
precedent. By examining these key aspects and providing a comprehensive analysis of legal 
cases and acts that have contributed negatively to the Native Hawaiian community, this article 
aims to contribute to the ongoing discourse on their rights, and recognition while advocating for 
the justice and empowerment of this marginalized indigenous community. In this article, I will 
argue that Native Hawaiians deserve sovereignty and recognition due to the unjust overthrow of 
their political system and that they have been hindered from regaining any type of sovereignty as 
demonstrated by decisions in the cases Rice v. Cayetano and Hawaiian Kingdom v. Biden, as 


well as violations of legislation between Hawaii and the U.S. 


II. HISTORICAL AND LEGISLATIVE CONTEXT 


In this section, I will explore the historical and legal context necessary between Hawaii and the 


United States by emphasizing the unjust overthrow of the Hawaiian Kingdom and the subsequent 
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struggle of Native Hawaiians for sovereignty and recognition. Starting with the arrival of 
American missionaries in 1820, I examine how their integration into the Hawaiian government 
led to the establishment of the Missionary Party, which played a pivotal role in the annexation of 
Hawaii to the U.S. An analysis of key events such as the imposition of the Bayonet Constitution 
and the imprisonment of Queen Lili‘uokalani further exemplifies the violation of Native 
Hawaiian rights. I will also touch on The Hawaiian Homes Commission Act as it exemplifies the 
contentious use of designated native lands for state projects without fair compensation to Native 
Hawaiians and has contributed to a legal battle that highlighted the limitations of Native 


Hawaiian beneficiaries' rights under federal and state law. 


IIA. HISTORICAL DYNAMICS BETWEEN HAWAII AND THE UNITED STATES 


In 1893, 75 years after the first American missionaries arrived in Hawaii, Queen Lili’ uokalani 
was arrested and imprisoned.” The Ali’i Native Hawaiian monarchy appointed American 
missionaries to government roles during the mid-19th century. These missionaries helped 
establish Hawaii as a sovereign Kingdom with a constitutional monarchy.’° Generations later, 
these missionaries formed a political group called the Missionary Party that aimed to annex 
Hawaii to the United States because of its goods, fertile land, ideal trade hub location, and 
potential as a military base.” In 1887, the Missionary Party forced the former king to sign 
legislation that took away the rights of Native Hawaiians—known as the Bayonet Constitution— 
and gave all power to the Missionary Party.’* The Provisional Government at the time 


pronounced Hawaii as a republic, took voting rights from Hawaiians, and prevented them from 


R Sydney Iaukea, The dark history of the overthrow of Hawaii, Ted-Ed (Feb. 2022) 
https://www.ted.com/talks/sydney_iaukea_the dark history_of the _overthrow_of_hawaii/transcript 
16 Id, 

1 Id. 


73 Hawaii — History and Heritage, Smithsonian Magazine (Nov. 6, 2007) www.smithsonianmag.com/travel/hawaii- 
history-and-heritage-4164590/. 
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working unless they signed an Oath of Allegiance.” After her imprisonment and house arrest, 
Liliuokalani went to Washington DC and convinced Congress to stop the annexation of Hawaii. 
Unfortunately, the U.S. saw Hawaii as a strategic military territory in the Pacific after being 
spurred by a nationalist fervor amidst the Spanish-American war, and President McKinley 
declared Hawaii as part of U.S. territory in 1898.°° Hawaii's strategic importance was highlighted 
by the 1941 Pearl Harbor attack, which accelerated Hawaii's entry into the United States during 
World War II. The enactment of the Hawaii Admission Act in 1959 officially admitted Hawaii as 
the 50th state of the United States.*! This represented a major turning point in Hawaii's political 
history as this legislation gave Hawaii full representation in the U.S. Congress and integrated it 


into the federal government. 


IIB. NATIVE HAWAIIANS 


After the annexation, the Hawaiian native language was banned from all schools in 1896 by Act 
57 of the Laws of the Republic of Hawaii,” which effectively undermined Hawaiian cultural 
identity in an effort to “Americanize” its people.*? Hawaiians, thus, lost a crucial form of 
expression and communication, and the denationalization process weakened Native Hawaiian 
ties to the customs of their own homeland. The repression of native language worked to erase 


native knowledge and customs to further diminish Hawaiian cultural autonomy. The language 


7 Id. 

80 Annexation of Hawaii, 1898, U.S. Dept. of State Archive (last visited June 5, 2024) https://2001- 
2009.state.gov/r/pa/ho/time/gp/17661.htm. 

81 NCC Staff, The last time Congress created a new state, National Constitution Center, (last visited June 5, 2024) 
https://constitutioncenter.org/blog/the-last-time-congress-created-a-new-state- 
hawaii#:~:text=President%20Dwight%20Eisenhower%20signed%20the,specified%20in%20the%20Admissions%2 
OAct. 

82 Ben Gutierrez, Lawmakers adopt resolution apologizing for ban on Hawaiian language in schools, Hawaii News 
Now (Apr. 28, 2022), https://www.hawaiinewsnow.com/2022/04/28/lawmakers-adopt-resolution-apologizing-ban- 
hawaiian-language-schools/. 

83 History of Hawaiian Education, Hawai’i State Dept. of Education (last visited May 29, 2024), 
https://www.hawaiipublicschools.org/TeachingAndLearning/StudentLearning/HawaiianEducation/Pages/History-of- 
the-Hawaiian-Education-program.aspx. 
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was finally returned to the Hawaiian people after the creation of the Office of Hawaiian Affairs 
in the 1978 Constitutional Convention.** 

In 1921, the Hawaiian Homes Commission Act was passed and allowed residents with 
over 50% Native Hawaiian heritage to lease over 200,000 acres of land for only one dollar. 85 
This act was created to compensate for the stolen land, but much of that land was still used for 
government purposes. Furthermore, it was left underdeveloped and inaccessible, which was 
problematic as many Native Hawaiians were unable to afford its maintenance.*° To this day, 
there are still more than 29,000 Native Hawaiians waiting for their land.’’ Of the 200,000 acres 
of land, only 28,000 are reportedly used by Native Hawaiians.** Over 20,000 have been 
unaccounted for or lost, and 24,000—26,000 acres have been transferred from Hawaiian Natives 
by State and Federal executive orders for separate intentions.®? In addition to this, 113,000 acres 
of that designated land are currently being leased to non-Native Hawaiians under a general lease 
agreement.”” As an aside, other Native Hawaiian lands have been appointed by the governor for 
usage as airports, schools, and parks with the justification being that native Hawaiians could still 


use the land as part of the public.”! 


34 Tq, 

85 Breach of Trust: Native Hawaiian Homelands: A Summary of a Public Forum, State Advisory Committee to the 
U.S. Commission on Civil Rights (1980) 

https://heinonline.org/HOL/Page?handle=hein.civil/uscdab000 1 &id=17&collection=civil&index=. 

86 Claire Wang, The US Promised to Return Stolen Lands to Native Hawaiians a Century Ago. Most Are Still 
Waiting The Guardian, The Guardian (Dec. 22, 2023) www.theguardian.com/us-news/2023/dec/22/native- 
hawaiians-wait-decades-return-colonized-land-state-failure. 

er Evelyn Immonen, We Need to Talk About Hawaii, Enterprise (July 1, 2022) 
https://www.enterprisecommunity.org/blog/we-need-talk-about-hawaii. 

88 Claire Wang, The US Promised to Return Stolen Lands to Native Hawaiians a Century Ago. Most Are Still 
Waiting The Guardian, The Guardian (Dec. 22, 2023) www.theguardian.com/us-news/2023/dec/22/native- 
hawaiians-wait-decades-return-colonized-land-state-failure. 
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A list of corrupt and obscure activities surrounds the Homes Commission Act. In 1975, 
25 acres of these supposedly-designated native lands were set to be used for a flood control 
channel being constructed by the County of Hawaii.” The Hawaiian Homes Commission 
approved the petition to use this land for the purpose of flood control.” As a condition for 
achieving statehood, the U.S. Congress mandated that Hawaii adopt and manage the HHCA as a 
trust for individuals of Hawaiian descent.” The trustee cannot let any other entity use the trust 
unless a fair amount of compensation is given to its beneficiaries. However, Native Hawaiians 
were never compensated for the flood control project.” When the chairman of the Hawaiians 
Homes Commission was asked to take action about this by the legal aid society, he responded 
with “We have more important matters to attend to,” and subsequently closed the case.”° On this 
account, Native Hawaiian beneficiaries took legal action against the county of Hawaii to stop 
further construction of this project under native lands. The U.S. Supreme Court and the Ninth 
Circuit Court of Appeals both denied Native Hawaiian beneficiaries the right to challenge 
homeland trust breaches by ruling that only the United States could bring such suits.’ This left 
beneficiaries unable to seek direct legal recourse and dependent on the Department of Justice for 
compensation, which ultimately failed to address issues created by the Hawaiian Homes 
Commission Act (HCA).”° Nevertheless, there have been attempts to rectify the grievances 
between Native Hawaiians and the U.S. government.” In a subsequent effort to mend relations 


with Native Hawaiians, Congress enacted the Apology Resolution of 1993, which acknowledged 


?2 Breach of Trust: Native Hawaiian Homelands: A Summary of a Public Forum, State Advisory Committee to the 
U.S. Commission on Civil Rights (7980) 
93 
Id. 
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25 Breach of Trust: Native Hawaiian Homelands: A Summary of a Public Forum, State Advisory Committee to the 
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that the United States acted illegally and took 1,800,000 acres of land without any consent.!° 
The resolution also apologizes for the previous lack of compensation given to the Hawaiian 
people in an attempt to repair deteriorating relations. 

In 2000, a Hawaiian Senator named Daniel Akaka created the “Native Hawaiian 
Government Reorganization Act.” This bill aimed to give Native Hawaiians the same rights as 
other Native Americans and Native Alaskans.'°! These benefits include the right to self-govern 
or repossess land once ceased by the government.!°? Lamentably, Daniel Akaka died in 2018 
without passing the bill, which failed to receive sufficient votes to become law. The lack of votes 
for the Akaka bill exemplifies how Congress has continued to overlook the necessity of political 
recognition for Native Hawaiians, which has produced further difficulties in their drive to 


become politically recognized with their due rights. 


HI. CASE LAW 


In this section, we delve into various legal challenges and precedents concerning Native 
Hawaiian rights and sovereignty. The landmark case of Rice v. Cayetano further exposed the 
complexities of defining Native Hawaiian identity within U.S. legal frameworks. The Hawaiian 
Kingdom v. Biden lawsuit further underscores the broader issues of Hawaiian sovereignty with 
plaintiffs arguing the illegality of Hawaii's annexation and the need for recognition of the 
Hawaiian Kingdom under international law. For each case, I will provide the legal precedents 
used for the case first and then the context of the case and how it was decided by the court. These 


cases collectively illustrate the intricate and often adversarial relationship between U.S. law and 


100 Reconciliation at a Crossroads: The Implications of the Apology Resolution and Rice v. Cayetano for Federal 
and State Programs Benefiting Native Hawaiians, U.S. Commission on Civil Rights (last visited June 6, 2024) 
www.usccr.gov/files/pubs/sac/hi0601/report.htm. 

101 Native Hawaiian Government Reorganization Act, S. 675, 112th Congress § 5-6 (2011). 

102 Michael Tsai, Case Calls out Exclusion of Native Hawaiians in Indigenous Legislation, Spectrum News (Sept. 
16, 2022) https://spectrumlocalnews.com/hi/hawaii/politics/2022/09/16/case-calls-out-exclusion-of-native- 
hawaiians-in-indigenous-legislation. 
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Native Hawaiian rights, and how the United States has repeatedly failed to give political 


recognition to Hawaiian natives through rulings like the ones below. 


HIA. LEGAL PRECEDENT FOR RICE V. CAYETANO 


To reach their decision in Rice v. Cayetano, the court analyzed voting qualifications for Native 
Hawaiians according to previous legal precedents on laws related to Native American affairs 
passed by Congress. Thus, they turned toward Morton v. Mancari and Santa Clara Pueblo v. 
Martinez as precedents. 

In the 1974 Supreme Court case Morton v. Mancari, the Court debated a policy 
implemented by the Bureau of Indian Affairs (BIA) that granted preference in hiring and 
promotions to Native Americans.!°? Non-Native American employees challenged this policy and 
argued that it constituted racial discrimination by violating the Fifth Amendment's due process 
clause.! Initially, a lower court sided with the non-Native employees and claimed the policy 
had been implicitly repealed by the Equal Employment Opportunity Act of 1972.!° The 
Supreme Court, however, disagreed with this interpretation. Justice Blackmun, delivering the 
majority opinion, asserted that the Indian preference policy was constitutional and not repealed 
by subsequent legislation.'°° He explained that the policy was rooted in the Indian 
Reorganization Act of 1934, which aimed to provide employment preference to qualified Native 
Americans within the BIA.'°’ Importantly, Blackmun clarified that the policy wasn't 
discriminatory but rather a means of promoting self-governance among sovereign tribal 


entities. !08 


103 Morton v. Mancari, 417 U.S. 535 (1974) 
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107 Indian Preference, U. S. Dept. of the Int. Indian Affairs, https://www.bia.gov/jobs/Indian_Preference. 
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In 1978, Julia Martinez, a member of the Santa Clara Pueblo tribe, filed a lawsuit against 
her tribe and its governor in a New Mexico federal court.' The tribe denied membership to 
children of female members who married outside the tribe while granting membership to 
children of male members who married outside the tribe.'!° Martinez argued this ordinance 
discriminated based on sex and ancestry and violated the Indian Civil Rights Act of 1968 and the 
Equal Protection Clause of the 14th Amendment.'!! The case reached the U.S. Supreme Court, 
which ruled 7-1 in favor of the tribe.!!? The court held that the tribe’s sovereignty gave it the 
authority to determine its own membership unless Congress abrogates this power.'!? As the 
Indian Civil Rights Act of 1968 did not abrogate this power, the tribe was immune from federal 


court jurisdiction for injunctive relief.!'4 


HIB. RICE V. CAYETANO 


In 2000, a case regarding the Office of Hawaiian Affairs (OHA) reached the Supreme 
Court. According to the Hawaiian Constitution, only Native Hawaiians could vote in OHA 
elections because the organization was created by and for Native Hawaiian people.!!5 Harold 
Rice, a white non-Hawaiian citizen from Hawaii, sued Hawaiian governor Benjamin Cayetano 
because he believed that the voting restriction on non-Hawaitians violated the 14th and 15th 
Amendments.'!® The Fourteenth Amendment ensures equal protection under the law to U.S. 
citizens, and the Fifteenth Amendment prohibits the denial of voting rights based on race, color, 


or previous servitude. By allowing only Native Hawaiians to vote for OHA trustees, Rice argues 


109 Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978) 
110 Id. 
111 Id. 
112 Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978) 
113 
Id. 
114 Id. 
l5 Mililani B. Trask, Rice v. Cayetano: Reaffirming the Racism of Hawaii’s Colonial Past, Vol. 3 Asian-Pacific 
Law & Policy Journal, 352 (2002) 
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that his right granted by the 14th and 15th Amendments to vote and have equal protection by any 
state was being violated. In addition to this, he also argued that Native Hawaiians should not be 
categorized or treated similarly to Native American or Alaskan tribes on the mainland because 
their historical and political circumstances differed due to a lack of formal tribal status, 
reservations, or treaties with the U.S. government.'!” Thus, he argued that treating Native 
Hawaiians as a distinct political entity equivalent to Native American tribes was unjustified in 
this case. 

The Court ruled 7-2 starting in Rice’s favor by arguing that Hawaii's voting ban was 
unconstitutional under the Fifteenth Amendment, which forbids discriminatory voting rights.!'* 
In the Court’s opinion, it was argued that the voting restriction was racially based because 
ancestry can serve as a stand-in for race.'!? They also rejected the notion that the voting 
restriction could be justified with the Indian Reorganization Act of 1934.!?° Justice Breyer's 
majority opinion argued that Hawaii's justification for the voting rules based on trust for Native 
Hawaiians did not hold up because the electorate did not resemble an Native American tribe, 
which meant that the State of Hawaii did not resemble a tribe and could not be treated 
differently.'*! They also disagreed with the argument that the voting restriction was valid under 
previous Supreme Court decisions about Indian tribes, stating that, “[e]ven were we to take the 
substantial step of finding authority in Congress, delegated to the State, to treat Hawaiians or 
native Hawaiians as tribes, Congress may not authorize a State to create a voting scheme of this 


sort.”’!?* While Congress might have the power to recognize tribes, it can not give a state the 


117 Ig 

118 Jon M. Van Dyke, The Political Status of the Native Hawaiian People, Vol. 17 Yale Law & Policy Review, 95 
(1998). 

119 yg, 

120 Gavin Clarkson, Not Because T] hey are Brown, But Because of Ea*: Why the Good Guys Lost in Rice V. 
Cayetano, and Why They Didn't Have to Lose, 7 Mich. J. Race & L. 317 (2002). 

121 Rice v. Cayetano (98-818) 528 U.S. 495 (2000) 

122 Rice v. Cayetano, 146 F.3d 1075, reversed (2000). 


48 
Vol. 3:1 UCLA Asian Pacific American Undergraduate Law Journal 


power to implement a voting system that might violate constitutional principles or federal 
laws.!73 

Justice Stevens dissented, saying that Hawaii's election scheme should be upheld because 
it aligned with the history of Hawaii and the trust responsibilities owed to Native Hawaiians. 14 
In this case, the responsibilities of the trustee (Hawaii) through OHA, is to hold, manage, and 
distribute property for the benefit of the beneficiary (Hawaiian Kingdom tribe). This is done as a 
result of the Statehood Act where Congress delegated to the State of Hawaii the responsibility to 
implement a trust relationship “in such a manner as the constitution and laws of the State may 
provide.”!*> He argued that the racially-defined voting restriction was not constitutionally 
defective because it aimed at remedial objectives, such as the historical injustices and disparities 
faced by Native Hawaiians, to ensure they had representation and influence in decisions that 
would directly impact their communities. 

In Rice v. Cayetano, it was suggested that if a Native Hawaiian entity had characteristics 
of a separate quasi-sovereign entity, the precedent established in Morton v. Mancari or Santa 
Clara Pueblo v. Martinez would apply. If applied to Rice v. Cayetano, the Martinez precedent 
would give Native Hawaiians the authority to determine their own membership if they were a 
tribal entity. It would then follow that the voting restriction imposed by OHA, as an organization 
by and for Native Hawaiians, would be legal and within the scope of their sovereign authority. 
This indicates that any constitutional issue related to voting restrictions for tribes would be 
resolved because tribal elections are not subject to the Fifteenth Amendment. However, 
according to the majority's interpretation, the legal precedent established in Morton v. Mancari 
does not grant Congress any authority to allow a state to create a voting system that limits 


eligibility only to a particular group of tribal Indians. The Supreme Court disputed the use of this 


123 
Id. 
124Gavin Clarkson, Not Because Ti hey are Brown, But Because of Ea*: Why the Good Guys Lost in Rice V. 
Cayetano, and Why They Didn't Have to Lose, 7 Mich. J. Race & L. 317 (2002). 
125 Rice v. Cayetano (98-818) 528 U.S. 495 (2000) 
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case in the Federal District Court's interpretation.'*° This resulted in the overturn of the Federal 
District Court's judgment and had the case sent back for further proceedings in accordance with 
the Supreme Court's interpretation not to use the Morton v. Mancari precedent.'*’ After this 
precedent was discussed, the majority concluded that Mancari allows for certain preferences or 
special treatment for Native Americans in specific contexts, but does not allow the establishment 


of voting systems that exclusively favor one ethnic group over another in public elections. 


IIc. LEGAL PRECEDENTS FOR HAWAIIAN KINGDOM V BIDEN 


As part of their argument in Hawaiian Kingdom v. Biden, the plaintiff invoked the 
Supreme Court case Paquette Habana decided in 1900. When Cuba was under Spanish rule in 
1898, two fishing vessels, the Paquete Habana and the Lola, were blockaded by the United States 
due to rising tensions with Spain. The vessels were captured by the U.S. who alleged that they 
were acting according to American and international laws. When the Spanish-American War 
began, the U.S. announced that it would keep capturing enemy vessels as prizes of war and that 
the Federal District Court would auction some of the vessels.!?8 The U.S. Admiral claimed that 
Spanish fishing vessels were often manned by experienced seamen and that capturing enemy 
vessels was a customary international practice, despite the two vessels only carrying fish as 
opposed to arms or ammunition.'”? The Spanish owners of the vessels appealed to the U.S. 
Supreme Court by arguing that customary international law exempted fishing vessels from being 
captured as prizes of war.!°° The U.S. Supreme Court would rule in favor of the Spanish owners 
and side with the customary international law that fishing vessels were exempt from capture and 


could not be taken as prizes of war. Thus, this case established that international law is a part of 


126 Rice v. Cayetano, 146 F.3d 1075, reversed (2000) 
127 Tg 
128 S. Shridula, Case Analysis on Paquete Habana v. United States (1900), Vol. 5 International Journal of Legal 
Developments and Allied Issues, 20 (2019). 
129 
Id. 
130 7g, 
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American federal courts and must be applied if a party relies on international law. The Court 
opinion stated: “International law is part of our law and must be ascertained and administered by 
the courts of justice of appropriate jurisdiction as often as questions of right depending upon it 
are duly presented for their determination.”"*! 

Additionally, the plaintiffs also brought in the case of the State of Hawaii v. Lorenzo. In 
1994, citizen Anthony Lorenzo was found guilty of failing to render assistance after an 
automobile accident, driving without a license, and negligent injury.'°? Lorenzo appealed by 
arguing that the Circuit Court lacked jurisdiction because the land parcels in question were 
outside the state's territorial jurisdiction.'*? Lorenzo asserted that the 1898 Joint Resolution did 
not lawfully annex Hawaii and rendered the state's claim invalid.!34 However, the Circuit Court 
ruled against Lorenzo by affirming that customary international law and U.S. Supreme Court 
precedents support the legality of Hawaii as a U.S. state.'°> Therefore, the Circuit Court's 
decision to expunge Lorenzo's deeds and affirm state ownership of the parcels was upheld.!°° In 
this case, the court omitted the word present when referring to the Hawaiian Kingdom based on 
the assumption that it does not exist. By doing this, the court takes a stance against the existence 
of Hawaii's Kingdom without providing any evidence.'*’ Lorenzo asked the court to show proof 
that the Hawaiian Kingdom does not exist and the counterpart failed to do so. 18 

The Apology Resolution of 1993 is also introduced as part of the argument for this case. 
By admitting the United States illegally overthrew the Hawaiian Kingdom, the resolution ratifies 


the existence of the current government in Hawaii called the State of Hawaii as illegal and being 


131 S, Shridula, Case Analysis on Paquete Habana v. United States (1900), Vol. 5 International Journal of Legal 
Developments and Allied Issues, 20 (2019). 

132 State v. Lorenzo, 883 P.2d 641 (Haw. Int. Ct. App. 1994). 

133 7g. 

134 79 

135 7g. 

136 Jq, 

137 $2 E5 Hawaiian Kingdom vs Joe Biden, ‘Aha Kānaka Moku o Keawe (May 5, 2022) 

https://youtu. be/9tt1N4PnfB4?si=tSR66WhhJzdx5dvJ. 
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born from a violation of international law.!3? According to the Geneva Conventions, this is 
considered a war crime because of “the extensive destruction and appropriation of property, not 


justified by military necessity and carried out unlawfully and wantonly.” !40 


HID. HAWAIIAN KINGDOM V. BIDEN CASE 


Hawaiian Kingdom v. Biden is a federal lawsuit that involves a claim brought by the 
Hawaiian Kingdom against the Biden administration, alleging that the annexation of Hawaii in 
1898 was illegal and that the Hawaiian Kingdom still exists as an independent nation. !4! The 
plaintiffs argued that the U.S. government had been unlawfully occupying Hawaii and requested 
the return of sovereignty to the Hawaiian people.'*” The plaintiffs aimed to implement the law of 
occupation, which declares that the occupying entity must administer and adhere to the laws of 
the occupied territory. This means that the United States is required to apply and respect 
Hawaiian Kingdom laws while occupying Hawaiian territory as a result of Article 43 of the Hate 
Regulation and Article 64 of the Geneva Convention.'*? This provision states that “the 
Occupying Power is to respect the laws in force in the country unless absolutely prevented.” 144 
The ultimate intention of this lawsuit was to provoke the court into issuing an order transforming 


the state of Hawaii into an occupying government that is recognized under international law 


rather than an American entity under American law.'* 


139 Id. 

140 Convention (TV) relative to the Protection of Civilian Persons in Time of War. Geneva, art. 64, Aug. 12, 1949, 
75 U.N.T.S. 287. 

141 Hawaiian Kingdom v. Biden, et al., (D. Haw. 2022), 
https://www.hawaiiankingdom.org/pdf/%5bÞECF_267%5d_HK Notice_of VD _(Filed_2022-12-13).pdf. 

142 «aha Kānaka Moku o Keawe, S2 E5 Hawaiian Kingdom vs Joe Biden, Youtube (May 5, 2022), 
https://youtu. be/9tt1N4PnfB4?si=tSR66WhhJzdx5dvJ. 

143 Id. 

144Convention (IV) relative to the Protection of Civilian Persons in Time of War. Geneva, art. 64, Aug. 12, 1949, 75 
U.N.T.S. 287. 

145 «aha Kanaka Moku o Keawe, S2 E5 Hawaiian Kingdom vs Joe Biden, Youtube (May 5, 2022), 
https://youtu. be/9tt1N4PnfB4?si=tSR66WhhJzdx5dvJ. 
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In Hawaiian Kingdom v. Biden, international law recognized that the Hawaiian Kingdom 
presumably exists despite American law denying its existence.!4° For the defendants, a problem 
arises if the Hawaiian Kingdom officially gets recognized, as this would necessitate the court to 
transform into an Article II court immediately.'*’ In this case, the defendants would most likely 
lose because they have failed to show proof that the Hawaiian Kingdom does not exist.!48 
According to the precedent set by Lorenzo, this failure would subsequently assert the existence 
of the Hawaiian kingdom, and, having proven this, the court would be required to change to an 
Article II court and would be obliged to move the case forward. 

Before the federal court could rule on the complaint, the Hawaiian Kingdom had to 
request the court to transform from an Article III court into an Article II Occupation Court.!*? 
Article I Courts are federal courts that operate within the territory of the United States by 
judicial authority under Article III of the U.S. Constitution.'°° On the other hand, Article II 
Occupation Courts are federal courts that are established under the executive authority of the 
President under Article II of the constitution and have jurisdiction over territories that are 
occupied by the United States military.!5! According to law Professor Bederman from Emory 
University, “there are twelve exemplary instances in the history of the United States where 
Article II Occupation Courts were established: during the Mexican War, the Civil War, the 
Spanish-American War, and the Second World War.”!*? Since the plaintiffs argued that the 
United States was enforcing laws and deploying its military in an illegal territory, the case had to 


be transferred to an Article II court to be able to rule in this matter. 


146 7g 
147 yg. 
148 7 
149 yg. 
150 Comparing Federal and State Courts, Admin. Office of the U.S. Courts, https://www.uscourts.gov/about- 


federal-courts/court-role-and-structure/comparing-federal-state- 
courts#:~:text=Article”201II%200f%20the%20Constitution,state%20establish%20the%20state%20courts. 
151 Understanding Federal Courts, Admin. Office of the U.S. Courts, 
https://www.uscourts.gov/sites/default/files/understanding-federal-courts.pdf 

152 David Bedermen, Article II Courts, Vol. 44 Mercer Law Review, 825 (1993). 
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On December 14, 2022, the court dismissed the case on the basis that it lacked subject 
matter jurisdiction.'°3 This means that the court did not have the authority to hear and rule on the 
claims brought by the Hawaiian Kingdom against the federal defendants. Thus, the court found 
that the claims brought by the plaintiff did not meet the requirements for its jurisdiction.'*4 As a 
result, the court issued an order on June 9, 2022, dismissing the claims against the Federal 
Defendants with prejudice, which indicated that the claims could not be refiled. It is important to 
highlight that a court must have jurisdiction over a case to ensure that it has the authority to hear 
and resolve the legal issues presented. Prior to this, on March 3, 2022, District Judge Kobayashi 
stated that she would not transform into an Article II Occupation Court.!55 The judge denied the 
petition because the plaintiff failed to establish the exceptional circumstances that justified the 
change of court on the basis that the Hawaiian Kingdom exists.'°° In reaching this decision, she 
stated that there is no factual legal basis for the Hawaiian Kingdom's existence as a state and, 
therefore, the need to transform the court into an Article II court is invalid.'>’ In sum, the court's 
decision not to transform into an Article II court caused the dismissal of the case as only that 
type of court can rule on this case. 

It is important to note that the plaintiff is not appealing to the 9th Circuit Court, which 
could open up the possibility of its case reaching the Supreme Court, because it is an Article HI 
court within U.S. territory. If the U.S. District Court for the District of Hawai‘i were lawfully 
operating as an Article III Court, an appeal would have been made to the 9th Circuit Court of 
Appeals. Since the plaintiffs argued that the court is not lawfully operating, the Hawaiian 
Kingdom is appealing to an Article II Appellate Court that has not yet been established. Thus, 


the plaintiffs created a notice of appeal to preserve the record of proceedings until the Court 


'S3 Hawaiian Kingdom v. Biden, et al., (D. Haw. 2022), 
https://www.hawaiiankingdom.org/pdf/%SbECF_267%5d_HK Notice_of VD (Filed_2022-12-13).pdf. 
154 Id. 

155 Hawaiian Kingdom v. Biden, et al., (D. Haw. 2022), 
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either becomes an Article II Occupation Court or the U.S. establishes Article I Appellate 


Courts. !58 


IV. LEGAL ANALYSIS 


I will now turn to my analysis of these cases in the context of Hawaiian sovereignty. I 
will begin by arguing that Rice v. Cayetano should be redecided because of the Mancari 
precedent and the fact that ancestry is not equal to race, meaning that the voting restriction for 
OHA does not violate the Fifteenth Amendment. Then, I will analyze Hawaiian Kingdom v. 
Biden by discussing why the court should change into an Article II court instead of being 
dismissed due to a lack of jurisdiction that avoids a deeper examination of the Hawaiian 


Kingdom's legal status under international law. 


IVA. RICE V. CAYETANO ANALYSIS 


In Rice v Cayetano, Hawaii argued that Native Hawaiians should be considered legal 
analogues to Native Americans so that the district court may apply the Morton v. Mancari 
precedent. In Mancari, the Federal District Court agreed that a law to promote Indian self- 
government was considered rational and non-discriminatory. This justified the voting restriction 
imposed by the OHA as fulfilling Congress's unique obligation towards Native American and 
promoting Native American self-governance. It affirmed that the voting restriction was linked to 
the State's responsibility under the Admission Act to use the land for the benefit of Native 
Hawaiians.'°? When the decision was appealed, the Supreme Court rejected the use of the 


Mancari precedent and stated that the voting restriction violated the 15th Amendment since the 


158 «aha Kanaka Moku o Keawe, S2 E5 Hawaiian Kingdom vs Joe Biden, Youtube (May 5, 2022), 
https://youtu. be/9tt1N4PnfB4?si=tSR66WhhJzdx5dvJ. 

159Gavin Clarkson, Not Because TI hey are Brown, But Because of Ea*: Why the Good Guys Lost in Rice V. 
Cayetano, and Why They Didn't Have to Lose, 7 Mich. J. Race & L. 317 (2002). 
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OHA is an organization that is part of a state and not a tribe.!°° The dismissal of this precedent 
was an improper decision that neglected the position and history of Native Hawaiians. 

The Office of Hawaiian Affairs (OHA) serves as the primary political entity for Native 
Hawaiians to represent themselves as an indigenous tribe. Even though OHA is state-sponsored, 
it is crucial to consider that it was specifically created to serve and protect Native Hawaiians and 
apply the Mancari precedent accordingly. If the state does not politically recognize Native 
Hawaiians as indigenous people, how would they ever sponsor an organization like OHA meant 
to represent them? OHA is the only entity Native Hawaiians have, and the state must uphold its 
commitment to act in their best interests as promised. Additionally, the voting restriction in 
question does not constitute discrimination as it considers ancestry instead of race. This means 
that Rice, who does not have any ancestral ties to Native Hawaiians, should not have the right to 
participate in their elections or influence their affairs because he is not a part of their indigenous 
community. 

When deciding this case, the Court mistakenly treated Native Hawaiians as a racial rather 
than a political unit. When determining the political status of Native tribal membership, this 
focus on race is misguided because an individual's tribal affiliation is not determined by their 
race, but rather by their ancestry. The 15th Amendment of the Constitution states that “the right 
of citizens of the United States to vote shall not be denied or abridged by the United States or by 
any state on account of race, color, or previous condition of servitude.” !®1 This should lead one 
to question whether Native Hawaiians ought to be recognized as a racial or political entity and 
whether ancestry is equivalent to race. A Native Hawaiian’s tribal membership is based on 
ancestry similar to how Native Americans are considered part of a tribe by the United States if 


they have a certain percentage of indigenous blood.'© According to U.S. Code Title 42, the 


160 Rice v. Cayetano, 528 U.S. 495 (9th Cir. 2000). 
16l U.S Const. amend. XV § 1 (1870). 
ree Frequently Asked Questions about Native Americans, U.S. DOJ Office of Tribal Justice, 
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United States recognizes Native Hawaiians as a “distinct and unique indigenous people with a 
historical continuity to the original inhabitants of the Hawaiian archipelago whose society was 
organized as a Nation prior to the arrival of the first non-indigenous people in 1778.”!® The 
quote clearly demonstrates how the United States considers Native Hawaiians to be tied together 
through their ancestry. However, it still denies formally establishing them as a political entity or 
even recognizing them in this case as an ancestral one despite acknowledging them as belonging 
to a distinct nation prior to U.S. annexation or contact. 

Native Hawaiians are defined by geographic ancestry, which means that they have 
common ancestors that originated from the same geographic region. Unlike race, it is not based 
on having similar features or culture, but rather a singular one that was created by and within the 
land of Hawaii. This key distinction should be used as evidence that the 15th amendment was not 
violated by the OHA, since the voting limitation is not discriminating against anyone for their 
race. This should not be a matter of integrating everyone, but a discussion of how the State of 
Hawaii should aim to compensate for the damages done to Native Hawaiians by offering them an 
exclusive committee or a space where they can handle and protect their own culture. Without the 
prioritization of Native Hawaiians in the OHA elections, this discussion is not possible and they 


will continue to lack rightful authority over their matters. 


IVB. HAWAIIAN KINGDOM V. BIDEN ANALYSIS 


As mentioned in the section above, the big oversight with this case was that the district court 
should have accepted the plaintiffs petition to alter to an Article II court. The stated reason 
behind the court’s decision not to alter to an Article II court was that the Hawaiian Kingdom did 
not exist and, therefore, there was no impetus to shift into an Article II court. The court stuck to 
this decision even though the Hawaiian Kingdom exhibited an abundance of evidence and 


support from international law as discussed in the previous section. In contrast, the United States 


163 42 U.S.C. § 11701 (2021). 
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struggled to produce even a single piece of evidence refuting the existence of the Hawaiian 
Kingdom.! 

All that has been reviewed only demonstrates how Native Hawaiians are not afforded a 
political identity under the U.S. legal system but only a racial one that does not define them 
properly. Nevertheless, the Mancari and Martinez precedent should have also been considered in 
the above case Rice v. Cayetano, seeing that the criterion and expectations for Native Hawaiians 
to be politically recognized are directly hampered by American jurisdiction and colonization. 
The U.S. Department of Interior claims that the “Native Hawaiian community must establish a 
unified, formal government before seeking a government-to-government relationship with the 
United States.”!®° This is in spite of the fact that Congress has recognized the Native Hawaiian 
community through over 150 enactments.'©° The Department of Interior further remarks that a 
“unique special political and trust relationship exists even though Native Hawaiians have not had 
an organized government since the overthrow of the Kingdom of Hawaii in 1893.”!°’ Here, it 
appears that Native Hawaiians are being held responsible for not establishing an alternative 
government after the events involving Queen Lili‘uokalani. The questioning and attribution of 
responsibility by the U.S. Department of Interior regarding the absence of a formal government 
among Native Hawaiians is misguided since the lack of such a government stems from historical 
actions including the banning, imprisonment, and oppression of the previously well-established 
Hawaiian government by the United States. Therefore, it could be argued that the responsibility 
for the absence of a formally established tribal government is a result of actions committed by 


the United States. 


164 $2 E5 Hawaiian Kingdom vs Joe Biden, ‘Aha Kanaka Moku o Keawe (May 5, 2022) 
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To address the claim that the Hawaiian Kingdom continues to exist despite the overthrow 
of its government, a treaty is required as proof of annexation or merger of this entity with the 
occupying country. The only way one can acquire a country is by a treaty, and there is no such 
treaty between the Hawaiian Kingdom and the United States.!68 Therefore, it logically follows 
that the Hawaiian Kingdom should still exist as a separate sovereign entity. Not only does the 
absence of a treaty prove the modern existence of the Hawaiian Kingdom, but it also 
demonstrates the violation of the sovereignty of the Hawaiian Kingdom since American laws are 
being imposed in Hawaii. 

With this in mind, it is important to highlight the precedent of the State of Hawaii v. 
Lorenzo because it shows that the United States needs to provide evidence that the Hawaiian 
Kingdom does not exist as opposed to the Hawaiian Kingdom being responsible for proving its 
existence. The court's failure to provide the necessary evidence proves the insufficient grounds to 
rule out this case for an Article II court. In light of this proof, the court should have promptly 
transitioned to an Article II jurisdiction. Failure to pursue the case further and its dismissal solely 
due to jurisdictional constraints highlights an abuse of power within the federal courts. The 
neglect towards transitioning into an Article II court also undermines the integrity of the judicial 
process. This deliberate oversight dismisses crucial pieces of evidence, including the Apology 
Resolution and established precedents from previous cases, which hold significant relevance and 
should be duly considered in the present matter. In its Notice of Appeal, the Hawaiian Kingdom 
highlighted the federal court's unfairness and the legal implications of Judge Kobayashi’s 
actions, which denied the Hawaiian Kingdom its “rights to a fair and regular trial” guaranteed by 
the 1949 Fourth Geneva Convention. Once again, the United States continues to violate and 
use American law to deny Native Hawaiian sovereignty, despite the customary principles of 


international law that should apply to this case as established by the Paquette Habana decision. 


168 $2 E5 Hawaiian Kingdom vs Joe Biden, ‘Aha Kanaka Moku o Keawe (May 5, 2022) 
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Nevertheless, the Hawaiian Kingdom did not suffer a complete loss, as this case could be 
used in the record for future cases in the state of Hawaii, questioning the jurisdiction of the 
United States under any case handled by the State of Hawaii or the United States in Hawaii. 
Upon the termination of this case in 2022, the Hawaiian Kingdom expressed that they remain 
committed to pursuing this case and will await the opportunity to revisit it under a more suitable 


or established judicial authority.!”° 


V. CONCLUSION 


The analyses of key court cases such as Rice v. Cayetano and Hawaiian Kingdom v. 
Biden highlight the ongoing struggles and challenges faced by indigenous Hawaiians within the 
American legal system. Unfortunately, the current reality is that, as demonstrated throughout this 
article, it is very unlikely that Congress will resume or create new bills in the Native Hawaiians’ 
favor. Both Rice v. Cayetano and Hawaiian Kingdom v. Biden show how getting recognized by 
the U.S. government as a sovereign tribal entity has been extremely arduous for Native 
Hawaiians due to their exemption from some of the crucial rights guaranteed in the U.S. 
Constitution alongside the value of Hawaii to the U.S. government. Not only have they not been 
recognized politically by the United States, but their relationship with the U.S. has continued to 
sour as a result of the perpetuation of legislation and treaties that repress Hawaiians to this day. 
Despite their harsh history with the United States, these instances underscore how the 
government and its constitution make it very difficult for Native Hawaiians to thrive and have a 
voice in their own land. Failure to address the historical injustices stemming from the overthrow 
of the Hawaiian government and the imposition of American laws highlights the ongoing 


challenges faced by Native Hawaiians in asserting their rights and sovereignty. 


170 $2 E5 Hawaiian Kingdom vs Joe Biden, ‘Aha Kānaka Moku o Keawe (May 5, 2022) 
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This article contributes significantly to legal research and scholarship by addressing a 
critical gap in the understanding of Hawaii's status, indigenous rights, international law, and 
human rights violations. It analyzes notable cases concerning Hawaiian sovereignty, dismantles 
the romanticized view of Hawaii that is common in the U.S., and reveals the disparities and 
injustices faced by Native Hawaiians in their pursuit of justice and empowerment. By writing 
this article, I attest to the significance of Native Hawaiians being politically recognized by the 


Federal Government. 
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ABSTRACT 


This article critically examines the challenges faced by Asian American and Pacific 
Islander (AAPI) survivors of domestic violence in accessing protections under the Violence 
Against Women Act (VAWA) and its “bona fide marriage” requirement. The legal 
framework surrounding VAWA's self-petition process reveals an inherent bias towards 
Western standards of romantic love and marriage that often overlooks the diverse cultural 
norms and practices of AAPI communities. Through analysis of key legal precedents, 
including Bark v. Immigration and Naturalization Service (1975), Luis-Hernandez v. 
Ashcroft (2003), and Ruiz v. U.S Attorney General (2023), this article demonstrates how 
current interpretations of VAWA provisions have the potential to disadvantage and harm 
AAPI survivors. The Board of Immigration Appeals (BIA) has shown a pattern of 
consistently applying narrow interpretations of “extreme cruelty,” prioritizing physical 
abuse over emotional and psychological harm, and failing to consider the cultural context 
of immigrant survivors’ marriages. This Western-centric approach creates significant 
barriers for API survivors as exemplified by their struggle to provide evidence that aligns 
with Western expectations of romantic relationships. Cultural factors such as arranged 
marriages, familial obligations, and the pressure to maintain family honor further 
complicate AAPI survivors’ ability to meet VAWA’s requirements. The article proposes to 
resolve these issues by recommending several key actions: seeking Supreme Court 
intervention to clarify and enforce consistent standards, expanding legal definitions of 
"extreme cruelty" to encompass diverse cultural practices, establishing clear and culturally 
sensitive evidentiary standards, implementing comprehensive training programs for 
immigration officials, increasing funding for culturally specific support services, and 
launching public awareness campaigns about all forms of abuse recognized under VAWA. 
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I. INTRODUCTION 


Domestic violence is a pervasive issue that affects individuals from all walks of life, regardless 
of their nationality, ethnicity, or socioeconomic status. In the United States, the Violence Against 
Women Act (VAWA) has been a pivotal piece of legislation in addressing domestic violence and 
providing support to survivors since its enactment in 1994. VAWA was designed to improve 
criminal justice responses to domestic violence, sexual assault, and stalking, as well as increase 
the availability of services for victims and survivors.!7! 

The term “bona fide love relationship” is central to the discussion of the Violence 
Against Women Act (VAWA)’s protections for immigrant survivors. Outlined in Title 8, Section 
1154(a)(A)(i1i)(aa)(BB) of the United States Code, this requirement clarifies that the self- 
petitioner must show the marriage was entered into in good faith and focuses on the intent behind 
the marriage at the time of its inception rather than proving the existence of an ongoing loving 
relationship. 1”? 

While VAWA, as part of the U.S Code, establishes the legal requirements for immigrant 
survivors, it does not provide detailed guidance on what constitutes a “bona fide marriage.” The 
interpretation and application of this requirement have evolved through legal precedents, notably 


seen through Matter of Laureano and Ruiz v. U.S Attorney General. 
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In Matter of Laureano, the Board of Immigration Appeals emphasized that the bona fide 
requirement of a marriage should be assessed by considering the entirety of the marital 
relationship rather than focusing solely on the couple’s initial intent at the time of marriage. This 
decision highlighted the importance of evaluating various aspects of the couple’s life together, 
including joint financial records, photographs, and personal statements from friends and relatives 
confirming the relationship’s authenticity. The USCIS Policy Manual, which provides detailed 
instructions and interpretations for USCIS officers, echoes this approach by listing acceptable 
evidence for proving a bona fide marriage. However, it is worth noting the subjectivity of some 
of these factors, especially personal statements, which may vary based on cultural norms and 
individual perspectives. 

The case of Ruiz v. U.S Attorney General further illustrates the challenges faced by 
immigrant survivors in proving a bona fide marriage. In this case, Esmerelda Ruiz, a Peruvian 
immigrant, faced significant barriers due to the strict interpretation of what constitutes a genuine 
marriage and the requirement for evidence of abuse. The BIA initially denied her VAWA 
petition, arguing that she had not provided sufficient evidence of “extreme cruelty” as defined 
under VAWA. The court’s narrow focus on the absence of physical abuse within the U.S and 
neglect of the broader context of psychological and emotional abuse led to an unjust denial. The 
Eleventh Circuit Court of Appeals later reversed this decision, emphasizing the need for a more 
comprehensive understanding of abuse that includes non-physical forms. By examining these 
cases, we can see how legal interpretations of bona fide marriage and abuse have evolved and the 
ongoing challenges that immigrant survivors face. This discussion also sets the stage for a deeper 
exploration of how cultural norms and legal standards intersect, influencing the outcomes of 
VAWA petitions. 

While existing literature has addressed the challenges faced by immigrant survivors, this 
article distinguishes itself by focusing specifically on the experiences of AAPI survivors and the 
unique cultural and societal factors, such as arranged marriages, cultural stigma, and language 
barriers, that influence their ability to access VAWA’s protections. These cultural differences 
can lead to significant challenges for Asian American survivors in navigating the U.S legal 
system and proving the legitimacy of their marriages, making it difficult for them to access the 


benefits and protections provided by VAWA. The issue of Asian American survivors navigating 
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VAWA’s bona fide love requirement is particularly relevant and will continue to grow in 
importance, given the increasing trends in Asian migration to the United States.!”> The Asian 
population in the U.S grew to 81% between 2000 and 2019 from roughly 10.5 million to a record 
18.9 million, making it the fastest-growing ethnic or racial group in the country.'” As the Asian 
American population continues to expand rapidly, it is crucial to ensure that VAWA’s provisions 
are equitable and accessible to all survivors because the cultural differences that may impact 
their ability to seek help and prove the validity of their marriages in the eyes of the law should be 
considered. 

The bona fide love requirement, as currently defined and implemented, fails to account 
for the diverse cultural norms and practices surrounding marriage and relationships in AAPI 
communities. First, the bona fide love requirement is rooted in Western conceptions of romantic 
love and partnership, which often do not align with the cultural norms and practices of some 
AAPI communities. In Western cultures, romantic love is often seen as the primary basis of 
marriage and is connected to an emphasis on individual choice, emotional intimacy, and public 
displays of affection. However, marriages are often arranged or assisted by family members in 
many AAPI cultures and the relationship between spouses may prioritize filial duty and family 
harmony over romantic love.!”> 

Second, the evidentiary requirements for demonstrating a bona fide love relationship can 
be challenging for AAPI survivors who may face language barriers, cultural stigma around 
discussing personal relationships, or limited access to documentation due to their abusive 
partner’s control. Certain cases have demonstrated that immigration judges often rely on 


subjective assessments and Western-centric biases on what love should look like, such as the 
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significance of not sharing a common language.!’° Also, they have demonstrated bias by 
applying Western cultural norms to non-Western relationships, such as determining the validity 
of the marriage based on the immigrant spouse not attaching their partner’s last name. 

Finally, the current implementation of VAWA’s bona fide love requirement fails to 
account for the unique experiences and challenges faced by AAPI survivors, which may lead to a 
disproportionate denial of their self-petitions. AAPI survivors often face cultural barriers such as 
language differences, traditional family structures, and societal pressures that can complicate 
their ability to provide standard evidence of a bona fide marriage as required by VAWA. For 
instance, many AAPI cultures practice arranged or assisted marriages that do not conform to the 
Western ideal of individual choice or romantic courtship. In arranged marriages, the relationship 
between spouses is often built on familial duty and long-term commitment rather than the 
immediate romantic love emphasized in Western contexts. This cultural practice means that 
AAPI survivors may lack typical Western evidence of romantic love, such as love letters, dating 
histories, or photographs of the couple in romantic settings, which are often used to prove bona 
fide marriages. 

Additionally, AAPI survivors may face stigma or shame from their communities if they 
disclose abuse, making it difficult to obtain personal statements from friends or relatives to 
support their claims of a bona fide marriage. These cultural differences can lead to 
misunderstandings or unfair scrutiny under the current VAWA provisions. For example, 
immigration judges may rely on Western-centric biases, such as the significance of not sharing a 
common language or not publicly displaying affection, to assess the validity of a marriage, which 
can unfairly disadvantage AAPI survivors. The failure of VAWA’s bona fide love requirement to 
consider these unique cultural factors can result in the unjust denial of protection for AAPI 
survivors and highlights the need for a more culturally sensitive approach in adjudicating 


VAWA self-petitions. 
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This article critically examines the implementation of the Violence Against Women Act 
(VAWA), particularly focusing on its bona fide marriage requirement and the interpretation of 
“extreme cruelty” in relation to AAPI survivors. Through a comprehensive legal analysis of key 
cases such as Bark v. Immigration and Naturalization Service, Luis-Hernandez v. Ashcroft, and 
Ruiz v. U.S Attorney General, this study reveals a persistent pattern of narrow interpretations by 
the Board of Immigration Appeals (BIA) that often fails to adequately address the unique 
challenges faced by AAPI survivors. 

The article argues that the current application of VAWA's provisions, especially the 
inconsistent adherence to the principles set forth in Matter of Laureano, overlooks cultural 
nuances and diverse experiences of AAPI survivors. It highlights how the BIA's focus on 
Western-centric notions of romantic love and initial marriage intentions disadvantages AAPI 
survivors whose cultural norms may not align with these ideals. To address these issues, this 
article proposes several key recommendations. It advocates for seeking Supreme Court 
intervention to clarify and enforce consistent standards. The article also recommends expanding 
legal definitions of “extreme cruelty” to encompass diverse cultural practices, as well as 
establishing clear and culturally sensitive evidentiary standards. Furthermore, it suggests 
implementing comprehensive training programs for immigration officials and increasing funding 
for culturally specific support services. Finally, the article proposes launching public awareness 
campaigns to educate communities about all forms of abuse recognized under VAWA. By 
adopting these reforms and a more culturally sensitive approach, this article argues that VAWA 
can better fulfill its mandate to protect all survivors of domestic violence, regardless of their 
cultural background or marriage circumstances. The goal is to bridge the gap between VAWA’s 
intent and its current implementation, ensuring equitable application across all communities, 


especially for survivors navigating the complexities of the U.S. immigration system. 


IA. EVOLUTION OF PROTECTIONS FOR IMMIGRANT SURVIVORS 


The evolution of protections for immigrant survivors of domestic violence in the United States 
has been marked by significant legislative milestones. One of the most critical developments was 


the creation of the self-petition process under the Violence Against Women Act (VAWA) in 
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1994. Introduced in Section 40701 of the Violent Crime Control and Law Enforcement Act, this 
provision amended the Immigration and Nationality Act (INA), and gave noncitizens who have 
been abused by their U.S citizen the opportunity to independently seek immigrant classification. 
Specifically, the amendment removed the dependency on the abusive family member to obtain 
immigration status and, thereby, removed at least one barrier to ending and escaping abuse.'”’ In 
2022, the U.S Citizenship and Immigration Services (USCIS) received a total of 32,413 VAWA 
self-petitions. This number includes 21,820 self-petitions from abused spouses, 804 self-petitions 
from abused children, and 9,789 self-petitions from abused parents.'7® This statistic demonstrates 
the continued significance and utilization of the VAWA self-petition process by showing that 
thousands of immigrant survivors of domestic violence are still seeking protection and 
independence through this avenue. 

The Violence Against Women Act of 1994 created a self-petition process that addressed 
challenges faced by immigrant victims of domestic abuse. This process allows certain noncitizen 
family members of abusive U.S citizens and lawful permanent residents to independently 
petition for immigrant classification without the abuser’s knowledge, consent, or participation in 
the immigration process.!”’ Prior to VAWA, the family-based immigration process generally 
required U.S citizens and lawful permanent residents to file petitions for their noncitizen family 
members, which some petitioners misused to further abuse their noncitizen family members by 
threatening to withhold or withdraw the petition.!8° The VAWA self-petition process allows 


victims to seek both safety and independence from their abusers.'*! 
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To be eligible fora VAWA self-petition, an immigrant spouse must demonstrate that: the 
marriage was entered into in good faith and not to evade immigration laws, during the marriage, 
the petitioner or their child was battered or subjected to extreme cruelty by the U.S citizen or 
lawful permanent resident spouse, and the petitioner’s deportation would result in extreme 
hardship to themselves or their child.!8? This legislative change aimed to address the power 
imbalance in abusive relationships, where immigration status is often exploited as a tool of 
control. However, the requirement to prove that the marriage was entered into in “good faith,” 
often referred to as the “bona fide marriage requirement,” reflects the courts’ ongoing efforts to 
ensure that the immigration system is not exploited through sham marriages. Congress’s interest 
in preventing the exploitation of international marriages as a path to U.S residency eventually led 
to the development of stringent vetting processes and evidentiary requirements for VAWA self- 


petitions. 


IB. THE INTERSECTION OF VAWA AND AAPI COMMUNITIES 


The intersection of VAWA’s bona fide marriage requirement, also known as the good faith 
marriage requirement, and the cultural norms and practices of AAPI communities has led to 
concerns about the accessibility and effectiveness of VAWA’s protections for AAPI survivors. 
Both terms refer to the requirement that the marriage was entered into with the genuine intention 
of establishing a life together, rather than solely for the purpose of obtaining immigration 
benefits. This requirement, as discussed in the previous section, is a key eligibility criterion for 
VAWA self-petitions. Advocates have argued that the current definition and evidentiary 
standards for proving a good faith marriage under VAWA may create undue barriers for AAPI 


survivors seeking to leave abusive marriages and secure independent immigration status. !83 
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In recent years, there has been growing recognition of the need to address the unique 
challenges faced by AAPI survivors in accessing VAWA’s protections. In 2013, Congress 
reauthorized VAWA with new provisions aimed at improving access to services for underserved 
populations, including AAPI survivors.'** These provisions included increased funding for 
culturally specific services, language access requirements, and training for law enforcement and 
court personnel on the unique needs of AAPI survivors. Specifically, the reauthorization 
expanded the definition of “culturally specific services” to include community-based services 
that offer culturally relevant and linguistically specific resources to culturally specific 
communities, thereby aiming to enhance the support system for AAPI survivors.!85 Additionally, 
the legislation emphasized the development of implementation plans by states receiving federal 
funds, which were required to address the effectiveness of services provided to these 
populations.!*° 

Despite these efforts, concerns remain about the effectiveness of VAWA’s protections for 
AAPI survivors and the need for further reforms to address the cultural barriers that may prevent 
them from accessing relief. While VAWA includes provisions intended to protect immigrant 
survivors such as allowing them to self-petition for legal status, these measures often fall short 
due to cultural misunderstandings and systemic biases. For instance, the requirement to provide 
evidence of a bona fide marriage can be particularly challenging for AAPI survivors who may 
come from cultural backgrounds where arranged marriages are common, and the concept of 
romantic courtship differs from Western norms. Additionally, language barriers and fear of 
stigmatization within their communities can prevent survivors from gathering necessary 


documentation or securing affidavits from friends and family. These gaps in the legislation have 
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significant consequences for survivors who are unable to meet these stringent requirements 
because they may be denied protection and forced to remain in abusive situations. The failure to 
account for cultural differences not only undermines the effectiveness of VAWA but also 
perpetuates cycles of abuse and exploitation within these communities. Consequently, AAPI 
survivors may experience higher rates of deportation or feel compelled to stay with their abusers 
due to the scarcity of viable legal alternatives. To address these shortcomings, it is crucial to 
implement legal reforms that recognize and accommodate the diverse cultural practices of 
immigrant communities, ensuring that protections under VAWA are truly inclusive and 
effective. However, such legislative changes are unlikely to be realized in the near future. In the 
meantime, it is essential to address these issues by reassessing current legal guidelines. By 
focusing on these immediate legal adjustments, we can better support AAPI survivors as they 


navigate the existing legal framework while advocating for long-term policy changes. 


II. LEGAL PRECEDENTS 


IIA. OVERVIEW 


This section will discuss the challenges immigrant survivors face in proving a bona fide 
marriage, especially those from non-Western cultures. It will begin by examining Bark v. 
Immigration and Naturalization Services (1975), which provides insight into the factors courts 
consider when assessing the genuineness of a marital relationship, and Matter of Laureano 
(1983), which sets forth standards of establishing a bona fide marriage that are applicable even to 
arranged marriages. Then, it will examine Luis Hernandez v. Ashcroft (2000) and Ruiz v. U.S 
Attorney General (2023) because they highlight the long-standing challenges faced by immigrant 
survivors in meeting bona fide marriage requirements and the importance of recognizing mental 


and emotional abuse as forms of “extreme cruelty” in VAWA cases. 


IIB. BARK V. IMMIGRATION AND NATURALIZATION SERVICE (1975) 
In Bark v. Immigration and Naturalization Service (Sth Cir. 1975), the Fifth Circuit Court of 


Appeals reviewed the case of Sang Chul Bark, a Korean citizen who married a resident alien in 
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the United States.'*” Bark and his wife had dated for several years while residing in Korea before 
she immigrated to the United States and became a resident alien. After Bark came to the United 
States, the couple married in Hawaii. Following their marriage, Bark petitioned to have his 
immigration status changed from visitor to permanent resident as the spouse of a resident 
alien.!88 However, Bark and his wife quarreled and separated during the immigration 
proceedings. The Immigration and Naturalization Service (INS) judge determined that their 
marriage was a “sham” based primarily on the evidence of their separation, and denied the 
adjustment of Bark’s status.'*? The BIA agreed with the immigration judge’s reasoning by 
concluding that the separation indicated a lack of intent to establish a life together at the time of 
their marriage, which deemed the marriage as not bona fide.!”° 

While this case predates enactment of the VAWA, it provides valuable insight into the 
factors that immigration courts may consider when assessing the genuineness of a marital 
relationship. In its ruling, the court held that a “marriage is a sham if the pride and groom did not 
intend to establish a life together at the time they were married.”!”! It further stated that the 
conduct of the parties after marriage is relevant to their intent at the time of marriage.'* Finally, 
it noted that “a bona fide marriage from proof of separation is arbitrary unless we are reasonably 
assured that it is more probable than not that couples who separate after marriage never intended 


193 This quote underscores the court’s recognition that separation alone is not 


to live together. 
definitive proof that a marriage was not bona fide and emphasizes the need for a more nuanced 


evaluation of the couple’s relationship that considers various aspects of their conduct both before 
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and after the marriage. This principle laid the groundwork for a more comprehensive approach to 


immigrant marriages in subsequent cases, which led to decisions like Matter of Laureano. 


IIc. MATTER OF LAUREANO (1983) 


Matter of Laureano builds on the principles established in Bark v. Immigration and 
Naturalization Service by emphasizing the importance of evaluating the entirety of the marital 
relationship rather than focusing solely on the couple’s intentions at the time of marriage. This 
decision is particularly relevant for understanding how arranged marriages and other non- 
traditional unions are evaluated under U.S immigration law. Matter of Laureano was published 
as a document by the Board of Immigration Appeals (BIA), which is the highest administrative 
body for interpreting and applying U.S immigration laws. The BIA reviews appeals of decisions 
made by immigration judges and district directors of the U.S Immigration and Naturalization 
Service, and their published decisions serve as binding precedent for all Department of 
Homeland Security officers and immigration judges unless modified or overruled by the 
Attorney General or a federal court.!*4 In this case, the BIA addressed the issue of determining 
the validity of a marriage for immigration purposes and set forth standards for establishing a 
bona fide marriage that are applicable even to the arranged marriages frequently seen in certain 
immigrant communities, such as the AAPI immigrant community. 

In Matter of Laureano, the BIA emphasized that a bona fide marriage should not be 
solely based on its inception, but should consider the entirety of the marital relationship. This 
decision represents a significant shift from the earlier precedent set in Bark v. Immigration and 
Naturalization Service (1975), where the court relied primarily on the couple’s separation as 
evidence of a lack of intent to establish a life together at the time of their marriage. The BIA 


outlined several factors that should be considered when evaluating whether a marriage is bona 
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fide, including joint ownership of property, commingling of financial resources, birth certificates 
of children born to the marriage, and affidavits from third parties about the legitimacy of the 
marital relationship.'”> These factors, as listed in the decision, serve as evidence to establish the 
couple’s intent to build a genuine marital relationship. 

This principle of considering the entirety of the marital relationship, as established in 
Matter of Laureano, is crucial for understanding arranged or culturally assisted marriages 
because it recognizes that a genuine marital relationship can evolve over time despite initial 
motivations that might include immigration benefits. This is particularly important given that 
arranged marriages are not necessarily based on genuine romantic love from the start, but can 
develop into strong, genuine partnerships over time. The BIA’s decision also acknowledges that 
the couple’s conduct after the marriage ceremony is relevant in determining whether the 
marriage was entered in good faith. This approach helps ensure that immigrant petitioners, 
particularly from backgrounds where arranged marriages are common, are fairly evaluated under 
subsequent legal frameworks once they were enacted, such as VAWA provisions. 

As a precedent-setting case in U.S immigration law, Matter of Laureano represents a 
shift towards a more culturally sensitive and contextual approach in evaluating the bona fides of 
marriages in immigration cases. However, its subsequent influence has been uneven and 
indicates that additional legal reforms are necessary to ensure that VAWA self-petitioners from 


diverse cultural backgrounds are evaluated fairly and equally. 


IID. LUIS-HERNANDEZ V. ASHCROFT (2003) 


Another key case that highlights the challenges faced by immigrant survivors in meeting bona 
fide marriage requirements is Luis-Hernandez v. Ashcroft, as decided by the United States Court 


of Appeals for the Ninth Circuit in 2003. Although this case directly involves a Latina 
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immigrant, the decision and its rationales have significant implications for the AAPI community, 
which has a similarly large population of immigrants. 

In this case, Laura Luis-Hernandez, a citizen of Mexico, married her husband Refugio, 
who was a lawful permanent resident of the United States. However, Laura found herself subject 
to severe physical abuse when she lived with him in Mexico, which motivated her escape to 
California.'°° After tracking her down, acting remorseful, and promising to never beat her again, 
Refugio falsely promised to seek counseling if Laura returned to Mexico with him.!?’ However, 
once back in Mexico, Refugio broke his promises, refusing to seek counseling, and escalated his 
abusive behavior, which included stabbing her hand and imprisoning her in their home for two 
days without medical care.!°8 This manipulation and subsequent continuation of abuse were key 
elements in her appeal, where she detailed these experiences to demonstrate the “extreme 
cruelty” that she suffered. 

Laura was able to flee to safety in the United States, where she filed a VAWA self- 
petition to seek protection and relief from deportation.'?? VAWA allows non-citizen victims of 
domestic violence to apply for certain immigration benefits independently of their abusive 
spouses and Laura’s petition was aimed at securing her right to stay in the U.S based on the 
abuse she suffered from her husband. However, the immigration authorities challenged the 
authenticity of their marriage and suggested that it did not meet the definition of a bona fide 
marriage.” 

The Board of Immigration Appeals (BIA) denied Laura’s suspension of deportation by 
arguing that her claim of “extreme cruelty” required physical abuse within the United States, 
which nullified her claims about the severe psychological and emotional abuse she suffered in 


Mexico. The BIA also partially rejected Luis-Hernandez’s petition due to the perceived non- 
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viability of her marriage. It argued that Luis-Hernandez’s ability to remain in the United States 
was contingent upon the validity of her marital relationship with a U.S lawful permanent 
resident, which it had found to be invalid.*°! Luis-Hernandez contested these allegations by 
appealing to the Ninth Circuit Court. 

The court reversed the BIA’s decision and held that the BIA’s findings were insufficient 
to support its conclusion by emphasizing that the couple intended to establish a life together at 
the time of the marriage and that the BIA failed to properly consider the totality of the evidence 
in making its decision.” The court criticized the BIA for its narrow focus on the absence of 
physical abuse within the U.S and neglect of the broader contexts behind Laura’s experiences 


and the continuous nature of the abuse.2"3 


The court also criticized the BIA for not adequately 
recognizing psychological and emotional abuse as forms of “extreme cruelty” by arguing that 
VAWA’s protections are meant to cover all forms of abuse.” There are several barriers to 
VAWA immigrant claims that are evident in this case. First, the BIA’s insistence on the physical 
abuse occurring within the United States creates a significant barrier for immigrant survivors 
who experience abuse in their home countries before fleeing to the U.S for safety. This 
geographic limitation fails to account for the continuous nature of abuse and its psychological 
impact regardless of location. Second, the BIA questioned the authenticity of Laura’s marriage 
due to the perceived non-viability of her relationship. This scrutiny often places an undue burden 
on survivors to provide extensive evidence of their marital relationship’s legitimacy, which can 
be challenging when the abusive partner controls or withholds such documentation. Third, 
Laura’s case highlights the difficulty in having psychological and emotional abuse recognized as 
“extreme cruelty” under VAWA. Even while following Matter of Laureano, The BIA initially 


failed to adequately consider the totality of Laura’s experiences and focused instead on the 
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absence of physical abuse within the U.S. This narrow interpretation of abuse undermines the 


comprehensive protection that VAWA aims to provide. 


IIE. ESMERALDA RUIZ V. U.S. ATTORNEY GENERAL (2023) 


In the case of Ruiz v. Attorney General, Esmerlda Ruiz, a native and citizen of Peru, entered the 
United States on a six-month nonimmigrant visa in 2001 with her son. This type of visa is 
typically issued for purposes such as tourism, business, medical treatment, or visiting family, and 
does not grant permanent residency and require the holder to leave the United States once the 
visa expires.*°° Ruiz married Gavin Blanco, a U.S citizen, shortly after arriving. However, their 
marriage deteriorated after Ruiz was diagnosed with breast cancer, which led to her experiencing 
emotional and mental abuse from Blanco. Following their divorce, the U.S government began 
removal proceedings against Ruiz because she had overstayed her visa.”°” 

Ruiz sought discretionary cancellation of her removal under the VAWA-related provision 
that allows victims of domestic abuse that have been “battered or subjected to extreme cruelty” 
by their spouse or parent to apply for cancellation of removal and avoid deportation.*°* To 
qualify for this relief, an applicant must meet several criteria. They must demonstrate that they 
were a victim of battery or extreme cruelty by a spouse or parent, and were continuously present 
in the United States for at least three years before applying. During those three years, they must 
have maintained good moral character. They should not have any disqualifying criminal 


convictions or other grounds for inadmissibility or deportability. Finally, the applicant must 
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show that their removal would cause extreme hardship to themselves, their child, or their 
parents.?° 

The main issue in Ruiz’s case was the interpretation of the term “extreme cruelty.”?!° The 
BIA initially upheld the immigration judge’s decision, which denied Esmelda Ruiz's application 
for cancellation of removal. The BIA agreed with the immigration judge that Ruiz did not meet 
the criteria for “extreme cruelty” as required under the relevant section of VAWA and 
interpreted “extreme cruelty” to mean that Ruiz had to provide evidence of physical abuse by her 
spouse.”!! Since Ruiz’s claims were primarily about mental and emotional abuse and she did not 
provide sufficient evidence of physical abuse, the BIA found her ineligible for relief.?!? 

However, the United States Court of Appeals for the Eleventh Circuit reversed the BIA’s 
decision after finding several issues with the BIA’s interpretation and application of the law.?!3 
The court determined that the BIA misinterpreted the statutory term “extreme cruelty” to require 
proof of physical abuse and clarified that “extreme cruelty” includes both physical, mental, and 
emotional abuse. By requiring evidence of physical abuse, the BIA applied an erroneous legal 
standard, which led to the wrongful denial of Ruiz’s application. As a result, the Eleventh Circuit 
granted Ruiz’s petition and remanded the case to the BIA for further proceedings and instructed 
the BIA to reconsider Ruiz’s application using a legal standard that recognizes mental and 
emotional abuse as forms of “extreme cruelty.””?!4 

The consistent pattern of higher courts reversing BIA decisions underscores the 
discrepancy between the BIA’s narrow interpretation and the broader, more inclusive 


understanding of “extreme cruelty” recognized by appellate courts. These reversals highlight the 
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courts’ insistence on a more comprehensive approach that includes all forms of abuse and aligns 


with the legislative intent of VAWA to protect all victims of domestic violence. 


HI. LEGAL ANALYSIS 


The legal precedents set by cases like Bark v. Immigration and Naturalization Service (1975), 
Luis-Hernandez v. Ashcroft (2000), and Ruiz v. U.S Attorney General (2023) underscore the 
significant challenges posed by VAWA’s bona fide marriage requirements for immigrant 
survivors seeking relief, including those from AAPI communities. This requirement subjects 
abuse victims to intense scrutiny about their motivations and relationship history. Additionally, 
these cases highlight the difficulties faced by immigrant survivors in proving the existence and 
extent of abuse, especially when it comes to non-physical forms of abuse such as emotional and 
psychological cruelty. This approach is especially problematic for AAPI survivors, whose 
cultural norms and practices surrounding marriage may not align with the Western ideals of 
romantic love and partnership and whose experiences of abuse may be shaped by unique 
cultural, social, and familial pressures. 

To address these issues and ensure that VAWA’s protections are accessible to all 
survivors, the following steps could be considered: granting certiorari to one of these cases and 
expanding the legal definitions of “extreme cruelty” within VAWA to include a broader 
spectrum of marriage practices and marriage-related forms of abuse. Granting certiorari to one of 
these cases would more definitively address inconsistencies and provide clarity for lower courts 
struggling with these determinations. Furthermore, a Supreme Court decision could ensure that 
the principles set forth in cases such as Matter of Laureano are applied uniformly and 
comprehensively. Furthermore, by expanding legal definitions within VAWA, the law would be 
able to reflect diverse ways in which genuine marriages are formed. Such changes would help to 
challenge the Western-centric conception of marriage that currently underpins legal 
interpretations, ensuring that the legal framework fulfills its mandate to protect all survivors of 


domestic violence, regardless of cultural background or marriage circumstances. 
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HIA. THE NEGATIVE IMPLICATIONS OF VAWA’S BONA FIDE REQUIREMENT 
FOR IMMIGRANTS 


The legal framework surrounding VAWA’s bona fide marriage requirement often exhibits an 
inherent bias towards Western standards for proving romantic love, which frequently disregards 
the validity and depth of relationships formed within different cultural norms. The “ideal” 
universal relationship model, as implied by Western legal standards, typically emphasizes 
individual choice, romantic love, and mutual consent while often failing to accommodate the 
diverse ways in which commitment and partnership are expressed globally.?!5 This is particularly 
problematic for AAPI VAWA petitioners, who may come from cultures where arranged 
marriages or marriages based on familial obligations are the norm. The legal system’s reliance 
on Western concepts of romantic love and individual choice can create significant barriers for 
AAPI survivors. For instance, AAPI survivors might struggle to provide evidence of their 
marriages that align with Western expectations of romantic proof, such as love letters, 
photographs of the couple together in romantic settings, or testimonies from friends attesting to 
the romantic nature of their relationship. This difficulty often stems from cultural differences in 
expressing affection and commitment. In many AAPI cultures, love and partnership may be 
demonstrated through acts of duty, respect, or family harmony rather than overt displays of 
romance. Additionally, the physical distance from family and friends in their home countries can 
make it challenging to obtain testimonies or documentation that Western legal systems typically 
expect as evidence of a genuine relationship. 

Moreover, cultural stigmas and family dynamics within many AAPI communities can 
further complicate the process for survivors seeking to leave abusive marriages and pursue 


VAWA petitions. Many AAPI survivors face intense pressure to maintain family honor and 


215 Victor Karandashev, Marriage and Love in Africa in the Twentieth Century, in Romantic Love in Cultural 
Contexts 233-48 (2016), https://link.springer.com/chapter/10.1007/978-3-3 19-42683-9_12 (last visited July 12, 
2024). 
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avoid bringing shame to their families, which can deter them from reporting abuse or seeking 
help. This cultural pressure manifests in various ways. 

For example, survivors might endure abuse silently to preserve their family’s reputation 
in the community or refuse to leave an abusive spouse to avoid the stigma associated with failed 
marriages. Research has shown that cultural values such as “saving face” and maintaining family 
honor are significant barriers to seeking help among Asian immigrant populations.”!° These 
cultural values often emphasize the importance of family unity and reputation, discouraging 
individuals from exposing family problems or seeking external help, which is seen as bringing 
shame to the family. Additionally, cultural attitudes towards violence can contribute to 
perpetuating abuse. Studies indicate that a significant percentage of respondents in certain Asian 
communities believe that violence is justified in specific situations, such as a wife’s sexual 
infidelity or her refusal to cook or clean.”!’ These attitudes can normalize abuse and can make 
survivors feel that the abuse is justified or deserved, further preventing them from seeking help. 

Survivors may also conceal the abuse from extended family members and friends to 
protect the family’s social standing. In some cases, they might prioritize the abuser’s reputation 
and career over their own safety and well-being. The situation is further complicated by the 
intersectionality of race, class, and gender. These factors influence the experience of intimate 
partner violence for Asian immigrant women on multiple levels, including socialization of 
patriarchy in the country of origin, lack of structural support and institutional protection in the 
United States, internalized oppression, and economic insecurity.?!’ The compounded effects of 
these intersecting identities can create significant barriers to accessing justice. 

Furthermore, the high prevalence of intimate partner violence within Asian immigrant 


communities may be due to personal, familial, social, and cultural factors.*!? For example, 


216 Raj, Anita & Jay G. Silverman, Violence Against Immigrant Women: The Roles of Culture, Context, and Legal 
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survivors may discourage their children from speaking out about the abuse to protect the family’s 
image, which can further isolate them and prevent them from accessing support. This isolation is 
compounded by the fear of bringing dishonor to the family and the potential repercussions from 
the community. 

This cultural context is often not adequately understood or considered by Western legal 
systems, which may view the lack of traditional evidence of romantic love as indicative of a 
fraudulent marriage rather than a reflection of different cultural practices and values. The 
reluctance to disclose abuse due to cultural stigma can lead to a lack of documentation and 
evidence, further complicating their VAWA petitions. Western legal systems may not fully 
appreciate these cultural nuances, leading to misinterpretations of survivors’ situations and unjust 
denials of their claims.. 

In cases like Luis-Hernandez v. Ashcroft and Ruiz v. Attorney General, this cultural bias 
in the legal system’s approach to assessing the legitimacy of marriages is evident as 
demonstrated by the BIA’s continuous denial of VAWA petitions based on narrow 
interpretations of “extreme cruelty” and their failure to consider the cultural context of 
immigrant survivors’ marriages. The BIA has demonstrated a recurring issue in its handling of 
cases involving discretionary relief under the VAWA by often interpreting “extreme cruelty” as 
requiring evidence of physical abuse. This narrow view fails to recognize the full spectrum of 
domestic abuse experiences protected under VAWA. By focusing primarily on physical abuse, 
the BIA has excluded substantial evidence of psychological and emotional harm, which are 
equally detrimental and recognized under VAWA as grounds for relief. 

The cultural bias in the current legal framework’s approach to evaluating the bona fides 
of marriages is not limited to Latino survivors but also extends to other immigrant communities, 
such as the AAPI community. For example, the court’s emphasis on the perceived non-viability 
of Luis-Hernandez’s marriage due to the survivor’s reliance on her spouse for immigration status 
demonstrates a lack of understanding of the complex dynamics of abuse in immigrant 
communities. This approach fails to recognize that abusers often use immigration status as a tool 
of control and that survivors may feel trapped in their marriages due to a fear of deportation and 
separation from their children. Similarly, AAPI survivors face significant challenges due to 


cultural norms and practices that differ from Western expectations. In many AAPI cultures, 
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arranged marriages or marriages involving significant familial involvement are common and 
these relationships may not fit the Western ideal of romantic love. Consequently, AAPI survivors 
may struggle to provide evidence that meets the Western-centric criteria for a bona fide 
marriage. This cultural disconnect can result in unfair scrutiny and denial of VAWA protections, 
perpetuating a cycle of abuse and control. It underscores the necessity for a more culturally 
aware and sensitive approach in evaluating the bona fides of marriage within the AAPI 
community and beyond. 

Similarly, in Ruiz v. Attorney General, the court initially failed to recognize the validity 
of the emotional and psychological abuse suffered by the survivor by focusing instead on the 
absence of physical abuse. This narrow interpretation of “extreme cruelty” failed to account for 
the cultural and social factors that may make it difficult for Latina survivors to report or provide 
evidence of physical abuse, such as a fear of deportation, language barriers, and a lack of 
familiarity with the U.S. legal system. This pattern of denials, which disproportionately impacts 
AAPI and Latino survivors, has required higher courts to repeatedly intervene and overturn BIA 
decisions and highlighted the urgent need for systemic reform in the adjudication of VAWA 
cases. The BIA’s persistent reliance on Western norms of romantic love and partnership and its 
emphasis on physical abuse as the primary indicator of "extreme cruelty" has led to a consistent 
failure to recognize the validity of emotional and psychological abuse in immigrant survivors’ 


experiences. 


IV. RECOMMENDATIONS 


IVA. LEGAL RECOMMENDATIONS 


The reauthorization of the Violence Against Women Act (VAWA) in 2013, incorporated into 


U.S Code 8 § 1229b, aimed to improve protections for survivors of domestic abuse, including 
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AAPI survivors.?”° This reauthorization emphasized the need to consider all forms of abuse, 
including emotional and psychological abuse, when evaluating claims for relief. However, 
despite these provisions, the Board of Immigration Appeals (BIA) has shown a consistent pattern 
of requiring evidence of physical abuse, neglecting the holistic aspects of emotional and 
psychological abuse. This has led to numerous reversals by higher courts, which can recognize 
the broader interpretation of “extreme cruelty” intended by VAWA. 

To address this discrepancy, several legal steps should be implemented. First, the 
Supreme Court should grant certiorari to one of these cases to address inconsistencies and 
provide clarity for lower courts struggling with these determinations. A Supreme Court decision 
could ensure that the principles set forth in cases like Matter of Laureano are applied uniformly 
and comprehensively. This would more definitively address the challenges faced by immigrant 
survivors in meeting VAWA’s bona fide marriage requirements. For example, in Luis- 
Hernandez v. Ashcroft, the BIA’s narrow interpretation of abuse and geographic limitation of 
abuse claims significantly hindered the petitioner’s case. If the Supreme Court granted certiorari 
and clarified that psychological and emotional abuse must be recognized and that abuse in the 
home country should be considered, it would set a more uniform precedent that could ensure 
fairer treatment of future VAWA cases. 

Second, the legal definitions of “extreme cruelty” within VAWA should be expanded to 
include a broader spectrum of marriage practices and forms of abuse. By expanding these 
definitions, the law would better reflect the diverse ways in which genuine marriages are formed, 
helping to challenge the Western-centric conception of marriage that currently underpin legal 
interpretations. Such changes would ensure that the legal framework fulfills its goal of protecting 
all survivors of domestic violence, regardless of cultural background or marriage circumstances. 


A lack of expanded legal definitions of “extreme cruelty” was shown in Ruiz v. U.S Attorney 
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General, wherein the BIA required evidence of physical abuse to recognize “extreme cruelty.”??! 


Expanding the legal definitions to explicitly include mental and emotional abuse would better 
align the legal standards with the appellate court’s broader interpretations and allow survivors, 
such as Esmerelda Ruiz, to receive the protection intended by VAWA. 

Third, clear and consistent legal evidentiary standards that encompass all forms of abuse 
should be established and applied uniformly to prevent unjust denials of relief. By updating the 
guidelines found in the USCIS Policy Manual and training materials for judges with updated 
definitions of emotional and psychological abuse, interpretation of “extreme cruelty” would align 
more closely with the experience of many immigrant survivors, including AAPI individuals. 
Furthermore, these standards should be codified into law to ensure that all forms of abuse are 
given equal weight in legal proceedings and to reduce the potential bias against AAPI immigrant 
survivors petitioning for protection. This was seen in Luis-Hernandez v. Ashcroft, where the lack 
of clear and consistent evidentiary standards led to the BIA’s narrow focus on the absence of 
physical abuse within the U.S. and neglected the broader context of Laura’s experiences and the 
continuous nature of the abuse. By establishing uniform standards that encompass all forms of 
abuse, future cases could avoid similar unjust denials and ensure that survivors receive 
comprehensive protection. 

To ensure that VAWA’s protections are accessible to all survivors, including those from 
AAPI communities, courts and immigration judges must recognize and address the cultural 
biases inherent in the current application of the bona fide marriage requirement. They must adopt 
a more flexible and culturally sensitive approach that truly considers the totality of the couple’s 
relationship and the diverse ways in which genuine marriages can be formed and experienced 
across different cultures. This approach would involve giving equal weight to not just the 
evidence of the couple’s post-marriage conduct, but also their shared experiences and the 


evolution of their relationship as opposed to relying on Western biases and the initial intent of 


221 Carrie Baker, The Legal and Political Battle Over the Violence Against Women Act, Mercer Law Review, 67 
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marriage. Although Matter of Laureano advocated for this approach, the Board of Immigration 
Appeals continues to emphasize the initial intent of marriage and Western ideals of love over the 
holistic assessment of the relationship. By implementing these changes, the legal framework can 
better account for the diverse cultural practices and unique challenges faced by AAPI survivors, 
ensuring that VAWA’s protections are accessible to all survivors of domestic violence, 
regardless of their cultural background. A more culturally sensitive approach to evaluating bona 
fide marriages would help to challenge the Western-centric conception of marriage that currently 


underpins legal interpretations and provide a more equitable path to relief for AAPI survivors. 


IVB. POLICY RECOMMENDATIONS 


In addition to legal recommendations, several policy steps can be taken to support these changes. 
First, comprehensive training programs for immigration judges and officials should be developed 
in order to emphasize the importance of considering all forms of abuse, including emotional and 
psychological abuse. These training problems should be mandatory and regularly updated to 
reflect the latest legal standards and cultural understandings. The training should effectively 
cover the nuances of non-physical abuse and how to recognize and evaluate such claims. 
Additionally, the training materials should address implicit biases and promote cultural 
sensitivity when considering VAWA petitions. Training materials should include case studies, 
testimonials from survivors, and expert insights from psychologists and cultural specialists. 
Resources from organizations like the American Immigration Lawyers Association (AILA) and 
the National Immigrant Women’s Advocacy Project (NIWAP) can provide comprehensive 
training materials and guidelines for legal professionals. These measures would help ensure that 
immigration officials and judges are well-equipped to handle cases involving emotional and 
psychological abuse and better standardize the application of VAWA protections. 

Secondly, there should be increased funding for culturally specific services and language 
access programs that can help AAPI survivors navigate the legal system more effectively. These 
services should include legal aid, counseling, and support groups that are culturally tailored to 
the needs of AAPI communities. Language programs should provide translation and 


interpretation services to ensure that survivors can fully understand and participate in the legal 
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process. This includes hiring bilingual staff and creating multilingual resources and 
documentation. Culturally specific services should also offer assistance in documenting and 
presenting evidence of emotional and psychological abuse. This might include training for legal 
professionals on how to gather and present such evidence effectively. Support groups for 
survivors can share their experiences and receive guidance should also be established. Increased 
funding and resources will help bridge the gap between survivors and the legal system while 
making it easier for them to present their cases and obtain the protections they need. Information 
on funding and implementing language access programs can be found through the Department of 
Justice’s Office of Victims of Crime and the National Asian Pacific American Women’s Forum 
(NAPAWE).?”2 

Lastly, public awareness campaigns should be implemented to educate communities 
about the expanded definitions of abuse under VAWA and the importance of supporting 
survivors in coming forward. These campaigns should aim to destigmatize reporting of non- 
physical abuse and encourage a more supportive environment for survivors. Content should 
include personal stories of survivors, explanations of what constitutes emotional and 
psychological abuse, and information on how to seek help. The campaigns should use various 
media platforms, such as social media, radio, television, and community events, to disseminate 
information. Also, they can collaborate with community organizations, schools, healthcare 
providers, and religious institutions to spread their message and provide support networks for 
survivors. Increased public awareness will help reduce the stigma associated with reporting non- 
physical abuse, empower survivors to seek help, and educate the broader community about the 
various forms of domestic violence. Examples of successful public awareness campaigns can be 
found through organizations such as the National Network to End Domestic Violence (NNEDV) 


and Futures Without Violence.?”? 
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V. CONCLUSION 


The Violence Against Women Act (VAWA) represents a crucial step in protecting survivors of 
domestic violence, including those from immigrant communities. However, as this article has 
demonstrated, the current implementation of VAWA’s provisions, particularly the bona fide 
marriage requirement and the interpretation of “extreme cruelty” often fails to adequately 
address the unique challenges faced by AAPI survivors. 

The legal analysis of key cases such as Bark v. Immigration and Naturalization Service, 
Luis-Hernandez v. Ashcroft, and Ruiz v. U.S Attorney General reveals a persistent pattern of 
narrow interpretations by the Board of Immigration Appeals that overlook the cultural nuances 
and diverse experiences of AAPI survivors. Notably, the BIA’s failure to consistently apply the 
precedents set in Matter of Laureano is particularly problematic. Despite Matter of Laureano’s 
emphasis on evaluating the entirety of the marital relationship, the BIA continues to focus 
narrowly on initial marriage intentions and Western-centric notions of romantic love. 

This inconsistent application of Matter of Laureano’s principles is especially detrimental 
to AAPI survivors, whose cultural norms and practices surrounding marriage may not align with 
Western ideals. The BIA’s persistent narrow interpretation fails to account for arranged 
marriages, cultural stigmas, and other factors that influence AAPI relationships. By not fully 
implementing the comprehensive approach outlined in Matter of Laureano, the BIA continues to 
apply standards that disadvantage AAPI survivors in VAWA self-petitions. The recurring 
reversal of BIA decisions by higher courts underscores the urgent need for reform in the 
judgment of VAWA cases. These reversals highlight the disconnect between established 
precedents and their practical applications, demonstrating the necessity for more rigorous 
adherence to Matter of Laureano's principles. To address these issues, this article recommends 
several key actions: seeking Supreme Court intervention to clarify and enforce consistent 
standards; expanding legal definitions of “extreme cruelty” to encompass diverse cultural 
practices; establishing clear and culturally sensitive evidentiary standards, implementing 
comprehensive training programs for immigration officials, increasing funding for culturally 
specific support services, and launching public awareness campaigns to educate communities 


about all forms of abuse recognized under VAWA. 
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While VAWA has made significant strides in protecting survivors of domestic violence, 
there is still much work to be done to ensure that its provisions are equitably applied across all 
communities. By adopting a more culturally sensitive approach, consistently applying the 
comprehensive principles set forth in Matter of Laureano, and recognizing the diverse ways in 
which genuine marriages and abuse can manifest, we can create a legal framework that fulfills 
VAWA’s mandate and initial mission to protect all survivors of domestic violence, regardless of 
their cultural background or marriage circumstances. Only through these concerted efforts can 
we hope to bridge the gap between VAWA’s intent and its current implementation, especially for 
survivors of marginalized communities that have to navigate the complexities of the U.S 


immigration system. 


Volume III - Spring 2024 


W 


UCLA AAPI UNDERGRADUATE LAW JOURNAL 
VOLUME III 


Spring 2024 


